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Introduction
The papers compiled in this volume present the main contributions to the
International Conference “Sociocultural and legal aspects of Female Genital
Mutilation: transnational experiences of prevention and protection” that was
held in Madrid on 3rd and 4th February 2017 in the premises of the City Hall.
This Conference was organized jointly by the Gender Equality Observatory
of Kin Juan Carlos University and Wassu-UAB Foundation, and co-directed
by Professors Laura Nuño Gómez and Adriana Kaplan Marcusán. It is the first
out of four academic seminars foreseen in the European project MAP-FGM
(Multisectoral Academic Programme to prevent and combat Female Genital
Mutilation (FGM/C)).
This international academic encounter represented an outstanding
opportunity to gather researchers and experts from Spain, European Union
(Belgium, France, Great Britain, Italy, Portugal and Sweden) and Africa (Egypt, The
Gambia, Kenya, Mali y Tanzania). The Conference was structured in two thematic
axes. The first one allowed approaching FGM/C from three perspectives or fields
of knowledge. Concretely, anthropology (in charge of Professor Adriana Kaplan),
feminist interpretative framework (with the participation of Dr Mawaheb ElMouelhy and Professors Armelle Andro, Ana de Miguel and Laura Nuño Gómez)
and legal aspects of FGM/C (thanks to Professors K. Meroka, M. Elena Torres
Fernández and Julia Ropero Carrasco and lawyer Charlotte Chevalier).
The second thematic block undertook an analysis of prevention and
protection policies and was divided in three geographic panels. Professors Els
Leye, Elise Johansen, Sara Johnsdotter and Hazel Barrett presented their works
in regard with prevention and protection policies in Europe. African experiences
were displayed by Mrs Fatoumata Coulibaly, Dr Kemo Fatty y Dr Marycelina
Msuya. Finally, Nora Salas Seoane, Aina Mangas, Mª Teresa Martín de Villodres,
Julia Pérez Correa and Ana Buñuel shared existing experiences at local level in
Spain.
We are willing to thank the financial support of European Commission
DG-JUST and the collaboration of the Municipality of Madrid. Without their
support, this International Conference would not have been possible. We are
also grateful to the members of the Academic Committee of this International
Conference, namely Professors Clara Carvalho from ISCTE-IUL, Gily Coene from
Vrije Universiteit Brussel, Mª Luisa Femenías from La Plata University, Michela
Fusaschi from Roma Tre University, Alicia Puleo from Valladolid University,
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Concha Roldán from High Council of Scientific Research (CSIC), Miguel Lorente
from Granada University and Enrique Álvarez Conde, Antonio García Jiménez
and Ángel Gil from King Juan Carlos University (URJC).
We cannot but acknowledge the professionalism and dedication of
volunteers, interns and staff of the Gender Equality Observatory of King Juan
Carlos University and Wassu-UAB Foundation. Last but not least, we wish
to express special thanks to all speakers and authors for sharing generously
their time, knowledge and excellent contributions, as well as to the professors,
researchers, professionals, activists and other members of the audience, whose
contributions and experiences enriched the quality of this first seminar of MAPFGM project.

Laura Nuño Gómez
Director of Gender equality
Observatory
King Juan Carlos University

Magaly Thill
Editor of Papers of the
Conference
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ANTHROPOLOGICAL APPROACH TO FGM/C

Introduction to Female Genital Mutilation
from an Anthropological Perspective*
Adriana Kaplan Marcusán
Wassu-UAB Foundation
Female Genital Mutilation (FGM/C) comprises all procedures that,
intentionally and for non-medical purposes, alter or cause injury to the female
genital organs (WHO, 2016). The WHO classifies the practice into four types:
type I (clitoridectomy) and type II (excision) being the most common and of
lesser anatomical intrusion; and type III (infibulation) and type IV (practices
that affect the female genitalia for non-medical purposes) being less frequent.
FGM/C presents harmful consequences for health in the short term (severe pain,
haemorrhages, traumatic stress, infections) and in the long term (genital, sexual,
reproductive, obstetric, psychological problems, infections and abnormal healing).
According to UNICEF data (2016), FGM/C is practised in 30 countries in
Africa, the Middle East and Asia. It is estimated that 200 million women in the
world have undergone the practice and that each year, 3 million girls are at risk.
It should be pointed out, however, that not all African countries practise FGM/C,
as neither do all ethnic groups in the same country. Knowing the reality of the
incidence of the practice enables us to have a clear overview of its presence in a
specific country and see how it is increasing or decreasing over time. The rates of
prevalence highlight, for example, how the enactment of laws prohibiting FGM/C
in some African countries have no direct impact on the reduction or elimination
of the practice. It is essential to support legal frameworks with educational work
on prevention and sensitisation.
Migratory movements see people travel around with all their cultural
baggage. Traditional practices that are deeply rooted in a complex pattern of
symbolic and cultural meanings, such as FGM/C, also travel with the migrants,
signifying that this practice extends amongst the worldwide diaspora.
The history of African migratory flows from Senegal and The Gambia to
Spain, and primarily to Catalonia, is a relatively recent phenomenon in terms of
time and is somewhat “remarkable” considering the lack of historical, commercial
or cultural ties (linguistic, religious, etc.). It is possible to identify four migratory
*

Text translated from Spanish. The original paper is available in this book.
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stages that began at the end of the ‘70s, increased with new contingents in the
‘80s, and were consolidated with family reunification in the ‘90s. In the first
decade of the twenty-first century, the demographic profile changed with regard
to the zone of origin, and Nigerian women began to arrive. According to the
Mapa de la MGF en España (Map of FGM/C in Spain), since 2012, 57,251 women
(41% more than in 2008) and a total of 16,869 girls (61.4% more) have come
from countries where FGM/C is practised - mainly The Gambia, Senegal, Guinea,
Nigeria and Ghana.
The reasons explaining the perpetuation of FGM/C can be found in the sociocultural structures of the practising societies. It is a practice that confers ethnic
and gender identity to girls and is performed with the belief that it helps preserve
their virginity, prevents promiscuity and increases marriage opportunities. It is
directly related to beauty and the belief exists that, if it is not done, the clitoris
may grow too much. Undergoing FGM/C is considered more hygienic, helps
maintain good health, enhances fertility and facilitates childbirth (preventing
the death of new-borns).
In some communities, it is carried out in the context of a rite of passage from
childhood to adulthood, initiating girls into the world of women and transferring
them the knowledge required for their inclusion into the community. On other
occasions, it is carried out in the belief that it is mandated by their religion.
FGM/C is a pre-Islamic practice and although Islam does not prescribe it, it is
considered a Sunna (tradition or recommendation). It is also practised by Coptic
Christian and Jewish Falasha communities.
According to Arnold Van Gennep (1960), rites of passage present a
common structure and are divided into three stages. In the case of FGM/C,
these are: the physical stage, where the cut is made (separation); the cultural
stage, that lasts for the duration of healing and is the time the worldly wisdom
of the women is transferred to the girls (marginalisation); and the social stage,
when the girl is publicly presented to the community that acknowledges her
new condition and social status (aggregation). The methodological proposal
of “Initiation without mutilation/cutting”1 seeks to preserve the two latter
ritual stages that confer ethnic and gender identity, but eliminate the physical
part (when the cut is made), that violates human rights, women’s and girls’
rights to physical and mental integrity and directly affects their sexual and
reproductive health.

1
The documentary “Initiation without Mutilation”, made in 2004 by Adriana Kaplan, includes
images on the structure and content of the rite of passage in The Gambia, reconstructing the “initiatic process” and highlighting the values that sustain the tradition, preserving the social and cultural content and
making proposals that modify the traditional practices that are harmful to the health of women and girls.
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FEMINIST APPROACH TO FGM/C

Female Genital Mutilation, Women’s rights
and Gender Inequality in the mundialization
Armelle Andro
Université Paris 1 Panthéon Sorbonne.
On 20th December 2012, the United Nations General Assembly adopted
a series of resolutions to eliminate practices and violations that present a grave
danger to the health of women and girls. One of them focuses on elimination of FGM.
This resolution is addressed to the countries where FGM is traditionally practiced
and to the countries where concerned women have migrated to. Perceptions of the
FGM have nonetheless changed since the turn of the twenty-first century. FGM was
previously perceived as an exclusively African problem, and now it has become
a global issue. This international policy, ratified by the 194 member states of the
United Nations, was elaborated slowly and in several stages. It is based on the
triptych of human rights, the right to health, and women’s rights, principles that
themselves gained official recognition through the international treaties adopted
in the latter half of the twentieth century. The emergence of a consensus around an
international policy on FGM was gradual and took almost 5 decades.
The story of FGM really began in the 50’s. Before this time, they were only
described in the anthropological literature as a rite of passage, according to
the three-phase interpretive model. Until the 50’s, FGM was strictly considered
as “female circumcision”, described as a marker of gender, age and sometimes
ethnicity. Many studies provide detailed documentation of initiation ceremonies
and emphasized the mythical aspects of these rituals. In the 50’s, UN Commission
on Human Rights and UN Economic and Social Council explicitly raised the issue
of FGM as a problem for the international community but the World Health
Organization refused to become involved, considering FGM as a social and cultural
practice and not a health issue. In 70’s, after the opening of discussions on the
consequences of FGM on health, the World Health Organization took a stance on
the issue for the first time and inventoried the medical consequences of FGM. These
discussions were largely based on the Fran Hosken report. At the World Conference
for Women in Copenhagen in 1980, there was a strong discussion between the
European and African delegations on the definition of the phenomenon and we
had to wait the global conference on women in Nairobi in 1985 to see a broader
consensus began to emerge. During the 90’s, The UN’s abolitionist stance was
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reiterated at the International Conference on Population and Development in Cairo
in 1994 and at the World Conference on Women in Beijing in 1995.
Figure 1. Occurrences of “female genital mutilation” and “female genital
cutting” in Google Books since 1950

Source: 
Ngram Viewer, mars 2017

Since 70’s, FGM became a topical issue: in Google Books, there was a strong
progression of the occurrence of the expressions “FGM” and “FGC” for the last
30 years (figure 1), with more than 50 000 papers talking about FGM in Google
Scholar and more than 4000 references in Jstor. This trend was largely due to the
mobilization of activists and especially feminist activists in the last decades.
There has been a lot of inputs from this feminist mobilization. First of all,
the equivalence between circumcision and excision has been strongly contested,
and female genital mutilation was reframed within the broader issue of gender
unequal system. Within the various discourses on female genital mutilation,
feminist research showed that there was a common logic. It links the practice
to social control of biological reproduction (through sexuality) but also to a
concern for social reproduction, since this practice also marks the social roles
of each gender. Feminist research highlighted that, in many societies, the
clitoris represents the male part of women. Removing it is the way to put them
in her dominated social position and the violent violation of physical integrity
associated to the pain is part of the process. Taking up Pierre Bourdieu’s analysis
of rites of institution, excision can be seen as a ritual practice to legitimize
the difference between the men and women that underpins unequal power
relations: excision is designed to “de-virilise” women in order to reduce their
social position. It is clear in political discourse since the end of the 20th century
that FGM is a discrimination against girls and a patriarchal violence, and not
solely a rite of passage or a familial tradition. Last but not least, FGM is a social

Female Genital Mutilation, Women’s rights and Gender Inequality in the mundialization

205

institution involving all the community, not an intergenerational transmission
involving only women.
But this long run mobilization was not always peaceful and linear. On the
contrary, there have been many controversies during these decades. First of all,
the consensual paradigm, which denounces FGM as violence against women and
incorporates the practice into the construction of unequal gender relations, has
not been totally effective in deculturalizing the practice. The feminist movement
confronted women’s rights against cultural differences and sovereign autonomy
but at the same time, reinforced another unequal system of relations framed
in the postcolonial context. Since the Copenhagen Conference and the tense
confrontation between the European and African delegations, the motives behind
the efforts of international feminist movements to ban the practice have long
come under suspicion. The international campaign has sometimes portrayed
African women as enduring the custom without resisting it, even though it
endangers the lives of their daughters. This reductionist representation has led
to the international campaign being perceived as racialist and post-colonial,
taking the form of a crusade by feminists from the North that has overshadowed
the initiatives from the concerned societies. In fact, the International legal
instruments could not have been developed and adopted without the
mobilization in the countries of origin. For example, since 1984, the role of the
Inter-African Committee on Traditional Practices has been fundamental. And
the 1981 “Maputo Protocol” on the Rights of Women in Africa, in his Article 5
explicitly prohibits and condemns FGM and other harmful practices.
The second point is on the complicated alliance between human rights and
the right to health in discussions of FGM. It was through emphasis on the health
effects of FGM that the practice came to be seen not in terms of a ritual but as a
violation of the physical integrity of the women. But, the health approach was
also sometimes counter-productive, for two main reasons. First, because while
genital mutilation was recognized to be a harmful practice, due to the lack of
specific clinical studies, knowledge of the practical effects of FGM was limited
and the harmful nature of its effects was sometimes questioned. Second, because
of the medicalization of FGM: medicalization of FGM has substantially increased
in recent years and in some countries, between 30% and 80% of FGM procedures
are carried out by health professionals. This issue is particularly acute in the
youngest generations, where this trend is recent and worrying, as it may have
the potential to fundamentally undermine the discourse against these harmful
practices. Most of the health professionals have started to practice genital
cutting, and even infibulation, because families ask them to reduce the incidence
of complications.
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WHAT CHALLENGES IN THE NEXT YEARS?
The fight to eradicate FGM was based on the theories of social conventions
and social change. After 30 years of mobilization, it is still difficult to determine
whether this approach is appropriate. The pace of social change is slow, and
measuring changes take time. But, the global scale of the phenomenon, linked
to the circulation of persons and ideas, is now becoming clear. The fight against
FGM will be multifaceted, it must be adaptable to diverse situations, both in
the countries of origin and in countries of immigration. With new question as
regarding the future of communities in multicultural societies. It is necessary
not to forget that efforts to eradicate the practice may backfire if they lead to the
imposition of stereotypical and hegemonic social norms. At this point, we must
acknowledge that it is counterproductive disregard social change within the
affected populations and/or neglect the power asymmetry between North and
South in international efforts to combat the practice.
Another question is on women’s sexuality. There is a consensus on
defending children and mothers’ rights but women’s right to a fulfilling sexuality
is still subject to debate. Academic interest about the consequences of FGM for
women’s sexuality is recent and, as yet, few solid results are available. Research
on the sexual function of women in general, and mutilated women in particular,
are very heterogeneous. The scientific approaches to women’s sexuality are
heavily influenced by social norms and representations, and there is no general
consensus on the choice of tools for measuring quality of sexual function and
sexual life.
My last point is about how the new situation created by the medicalization
led to major discussion within the anti-FGM movements. The question is how to
deal with this medicalization. The majority of movements involved in the fight
against FGM argue that recognizing the medicalization of practices that violate
the physical integrity of girls and women could legitimate them and contribute
to their persistence. However, beyond these clearly established positions of
principle, there is little research into the role of health professionals in the
abandonment or perpetuation of FGM.
It is thus clear that a critical analysis of the historical fight against FGM is
still needed as a step on the way to adopting a new feminist agenda on this form
of gender based violence. Some proposals that shall be taken into consideration
for this task are to base actions on the perceptions and felt experiences of the
concerned women and to hear women’s own points of view on their situation.

Gender Perspectives on Female Genital Mutilation/
Cutting and Sexuality in Egypt
Mawaheb El-Mouelhy
Consultora independiente

INTRODUCTION
Female Genital Mutilation/Cutting (FGM/C) is a harmful traditional practice
inflicted on women and girls in a number of countries around the world. FGM/C
was thought to be limited to about 29 countries in Africa including Egypt but
recent data shows that it exists in other countries in Asia like Indonesia, Iraq,
Yemen and even Iran; around 200 million girls are estimated to be circumcised in
the world (World Health Organization 2016 and UNICEF 2016, Kameel Ahmady
2015). In the communities where FGM/C practiced, evidence suggests that it is
a social norm and broadly linked to the social status, respectability, and honour
of the girls and families (UNICEF 2013). The practice involves partial or total
cutting of the female external genitalia for socio-cultural reasons. A number
of international organizations and establishments recognized the practice as
a violation to females’ human rights. FGM/C could lead to several physical and
psycho-sexual complications and may even lead to death. Complications may
include haemorrhage, infection, transmission of blood born diseases, fear of and
difficulty in sexual relations, and others. Types of FGM/C ranges from the mild
form of removing part or whole of the clitoris (type 1) to the most severe form
“infibulation” (type 3) where all external genitalia are removed and stitching
of the remaining tissue to leave only a small hole for the vagina (World Health
Organization 2008).

FGM/C IN EGYPT
FGM/C existed in Egypt for thousands of years, but how it came into Egypt is
not exactly clear. It may have been brought as a tradition by African immigrants
during the Pharos era. Data shows that the practice is widespread among women
and girls with 92% of ever married women in reproductive age circumcised (El
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Zanaty et al 2014), this percentage has come down from 97% in 1995 (El Zanaty
et al 1995) which is likely due to efforts combating the practice by governmental
and non-governmental establishments and organizations. Girls are mostly
circumcised around puberty age. The same data shows that while the percentage
among older women is 95%, it is around 88% among younger women. Data
estimate that in the near future, percentage of 18-19 years old girls who are likely
to be circumcised will decrease to 70% (El Zanaty et al 2014).
The mother or maternal grandmother is usually the decision maker for
circumcising the daughter, however, data shows that fathers are becoming more
and more involved in the decision making process (Ragab 2005).
Efforts to combat the practice in Egypt are documented back to the early 20th
century by leading medical professionals and religious leaders. The intensive
efforts made in the last 20 years and after the 1994 International Conference
on Population and Development (ICPD) has led the Parliament to issue in 2008
a law imposing penalties on FGM/C providers (National Council for Childhood
and Motherhood 2008, Egypt Penal Code 2008). This law was amended in
2016 imposing harsher penalties on providers as well as parents. Reasons for
performing FGM/C include: controlling women’s sexuality and keeping girls
chaste for marriage, religious teachings, cleanliness and beautification.
Focusing on the medical approach in awareness raising activities has likely
contributed one way or another to the medicalization of FGM/C with now 74%
of daughters circumcisions performed by physicians and 8% by nurses or health
workers (El Zanaty et al 2014). A study looking into physicians’ attitudes towards
FGM showed that at least 50% of them were in favour of FGM/C (Hadi and Salam
1999). Medicalizing a harmful tradition, in addition to being not included in
medical curricula, is a violation to medical ethics (Ragab 2008).
Several governmental and non-governmental establishments and organizations
have been involved in activities combating FGM/C baked by international
organizations. Among the governmental entities contributing to these efforts,
we shall mention the Ministry of Health and Population together with the three
national councils: Population, Women, and Childhood and Motherhood. Moslem and
Christian Religious establishments are also involved. NGOs have gathered under a
non-governmental Union against the practice raising awareness in districts and
villages across the country.

GENDER PERSPECTIVES
Marriage is the norm in Egypt, all women and most men are expected to get
married and have children. A study funded by the World Health OrganizationGeneva and conducted in 2008/2010 in Egypt (Fahmy et al, 2010), explored
sexuality perspectives of men and women in relation to FGM/C. One of its
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conclusion is that FGM/C is not negotiated as a part of the marriage deal based
on the assumption that “all women are circumcised”, however some cases were
reported that when a woman discovered to be not circumcised after marriage,
she would be sent for FGM/C. Marital happiness definition is different between
the genders, while it was defined by women as “family stability”, “love”, “respect”,
“satisfying financial family’s needs”, “children’s growing well”, men thought of
marital happiness as “sexual satisfaction”, “women’s caring well about house and
children” and “wife’s obedience”.
Both genders also see the benefit of FGM/C a little differently. Women see
FGM/C is a must because “this is the norm”, “men prefer circumcised wives”, “it is an
inherited tradition”, “women will be calmer and not become like men”. Men see it as
important to control the sexual relationship “wife will be less demanding for sex”,
“she will not ask for it outside the marriage”, “I will be in control”. Both genders see
the clitoris and the cut parts as responsible for the “over sex” of women. Men believe
that those parts are a threat to their control over the sexual relationship when the
woman’s sexual drive becomes excessive; the husband may not be able to live up to
his wife’s expectations and risks failure, which is a catastrophe for his virility.
Both women and men see no link between the clitoris (the cut parts) and
sexual pleasure for women, however, young men probably have a feeling that the
clitoris could have such an effect on wives’ pleasure, which may in turn affect their
own sexual pleasure. Men are torn between two opposing forces: they want to see
their wives more “engaged” in the sexual act on the one hand but fear losing control
over the relationship if wives are not circumcised on the other hand (El-Mouelhy
et al). Many women in this study complained that they have no sexual feelings
(not necessarily related to FGM/C); however they must comply with husbands’
demands as a matter of duty. While some women feel ashamed talking about their
sexual problems to anyone, others are willing to seek help but do not know where
and how. Physicians admit they meet such cases but are unable to help because they
did not receive proper training to deal with such cases. Marital/sex counsellors are
very few in Egypt and their services are usually expensive.
It is the norm that men initiate the sexual relation and also the norm that
women comply even when they are not ready for it and women’s refusal to
comply may end up by some sort of punishment and hostile reactions by men.
On the other hand, it is not the norm that women initiate sex and women feel
that this may imply “ill behaviour” on their part; however, some women may use
certain ways to draw their husbands’ attention when they feel ready for sex.

LESSONS LEARNT AND RECOMMENDATIONS
Political commitment is important to place FGM/C on the agenda; political
support facilitates and ensures activities implementation against the practice.
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FGM/C is not just about physical complications; the issue is rather
complicated, it has to be tackled through a holistic approach that involves medical,
human rights, cultural, psycho-sexual, legal, and religious dimensions. People
need to understand that the practice, in addition to its physical complications,
has also some psycho-sexual drawbacks that negatively affect the family that it is
against girls’ human rights, it has no base in religion and is not legitimate.
Vertical projects/activities addressing FGM/C alone may face resistance or
even hostility in communities where tradition is very strong. For this reason,
including FGM/C in a package of reproductive health or human rights may be
easier to introduce and consequently may show better outcome.
Activities addressing FGM/C may gain strength when governmental, nongovernmental efforts and international organizations are combined. National
efforts including media, legislation and services provision address the nation
at large while NGOs can initiate communication and dialogues within the
communities through face to face and person to person strategies. Besides,
international institutions advocacy, financial and technical assistance can be of
great support.
Men’s role is important because, in addition to their increasing role in
making the decision to circumcise daughters, they may feel ambivalent towards
the cut parts of their wives’ genitalia. Awareness raising activities should target
men to assure them that those cut parts are not a threat to their sexuality, and
that they are the key to the happiness of their sexual life.
Although legislations alone may not be effective, they are important to back
up other activities. Laws should impose penalties on both FGM/C providers
and parents/care givers who make the decision. Each country though should
find the appropriate mechanism to ensure the full implementation of laws and
regulations and monitor progress.
Working with physicians, religious and community leaders is a must.
Because they are the key agents to introducing activities against the practice
into the community, ensuring their cooperation through training is so crucial.
Medical and religious curricula should address harmful traditional practices
such as FGM/C and child marriage.
Besides, sex education should be provided targeting in particular young
men and women soon to be married or newly married. Education should address
the difference between sex drive and sexual pleasure. Education package
must explain the role of the clitoris and address the misconceptions that it is
responsible for uncontrolled women’s sex drive and that to cut it is a warrant for
chastity.
Finally, research on sexuality and its relationship with FGM/C and other
related harmful practices has not been fully explored despite the publication of
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few studies in international journals. International establishments should help
national and local organizations to initiate scientific research to further explore
the issue and bring additional argument in the seek of the prevention of the
practice.
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Citizenship, multiculturalism and gender based violence*
Ana De Miguel Álvarez
King Juan Carlos University

THE STRUGGLE FOR RECOGNITION: TOWARDS UNIVERSAL
CITIZENSHIP
As a result of the emergence of new social conflicts and the redefinition of the
new foundations of others, a significant number of authors over the last decade
have come to specify these new demands under the category of the struggle for
recognition. In an article that has gained considerable dissemination, Nancy Fraser
points out the benefits of making analytical distinctions between two forms of justice:
distributive justice and justice of recognition (Fraser, 1996). On the one hand there
are conflicts caused by injustice of a socio-economic nature and whose solutions lie
in the redistribution of income and the reorganisation of the division of work and
development of the Welfare State. On the other hand, there are unjust situations
that affect collectives and identities of very differing natures - women, homosexuals,
ethnic minorities - but whose common problem is the lack of recognition, and for
these collectives the remedy necessarily passes through a profound cultural and
symbolic change, of the redefinition of their devalued identity.
The politics of recognition - politics that are initially developed in debates
on multiculturalism - therefore focus on injustices that are conceptualised as
being cultural and that are sustained and reproduced in the “social patterns of
representation, interpretation and communication”. From this perspective,
recognition is a social asset as necessary as economic assets can be. In Taylor’s
words, “Non-recognition or misrecognition... can be a form of oppression,
imprisoning someone in a false, distorted, reduced mode of being. Beyond a
simple lack of respect, it can inflict a grievous wound, saddling people with
crippling self-hatred. Due recognition is not just a courtesy but a vital human
need” (Taylor, 1993). Similarly, Honneth has also stressed the impossibility of
human fulfilment when there is a lack of approval or recognition from others, and
the fact that one’s own self-esteem is built through processes of interrelation and
intersubjectivity (Honneth, 1997). However, and here is the social and political
*

Text translated from Spanish. The original paper is available in this book.
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dimension of recognition, this, just like other assets of an economic nature, is
unequally distributed in our society.
Certain identities dominate and enjoy a privileged position of recognition
- such as, for example, men compared to women, white people compared to
other “races”, heterosexuals compared to homosexuals, etc. - compared to
others who are spoiled, devalued and stigmatised. The lack of recognition that
affects the diverse collectives that have been inferiorised and stigmatised for
centuries can be identified in different aspects. A first aspect of the absence or
lack of recognition consists in the invisibilisation that affects these collectives.
Thus, for example, the contributions made by women to the history of humanity
have traditionally been ignored to the point where it has been necessary to write
Histories of Women in parallel to Histories of the World, supposedly neutral,
but where women, apart from a few exceptions, have been vigorously excluded.
This exclusion not only harks back to a more or less distant historical point in
time; it is equally easy to find examples in our recent political transition where
no-one seemed to find anything strange in the fact that the seven fathers of the
constitution were just that, “fathers”, without the presence of the most recurring
figure in patriarchal construct, “the mother”.
Another way in which the lack of recognition is reproduced is in the continuous
reiteration of stereotyped and devalued identities, where the mere mention of them
is identified with an insult and an affront, in both public representations and daily
interactions. The collective identity of gays and lesbians suffer crushingly from
this representation of their sexual orientation, especially men, when being called
a “queen” or “faggot” works as an insult that actually questions their male being.
Female homosexuals, as Viñuales points out, enjoy an identity that is so devalued
that it remains invisible and it is not infrequent that “butch” or “tomboy” is used
as an insult to control the behaviour of young girls. The most common insults
for girls make reference to their heterosexual sexual activity, such as “whore” or
“slut” (Viñuales, 2000). Finally, we will refer to cultural domination in the sense
of being subject to patterns of interpretation and communication associated with
other alien cultures and that represent themselves as the measure of universality
or neutrality (Fraser, 1996). This form of devaluation can be clearly illustrated with
colonial and neo-colonial practices and in cases where particular ethnic groups
or geographical zones are the subject of racist or centralist practices. Thus, in an
apparently innocuous example, we find that, in our own plural Spain, “having an
accent” is having a peripheral accent, such as Catalan, Andalusian or Canarian.
And this is not to mention the various heterodesignations that some ethnic groups
that live in our country are subject to, dogged, with astonishing naturalness, by
the oldest of stereotypes ... all gypsies are half-thieves, all Caribbean people have
natural rhythm, etc.
And finally, we want to highlight two points. Firstly, that in spite of the
importance of symbolic and mindset changes, any positive recognition of

Citizenship, multiculturalism and gender based violence

215

devalued identities will not become effective without a real improvement in the
socio-economic conditions of these collectives. In economic and cultural reality,
in the broadest sense of the normative definition, they are not easily separable,
even though economicism makes such a claim. Furthermore, the majority of the
marginalised groups are what Fraser calls “bivalent collectives” that suffer both
economic inequality as well as a lack of recognition1. Nevertheless, analytical
distinction is highly useful to help understand the roots and effects of the two
forms of inequality. For example, feminist theory, on numerous occasions, has had
to deal with a challenge that can be thus resumed: “what do upper-class women
have in common with lower-class women?” The answer is little from the point
of view of their economic situation, but nearly everything from the perspective
of recognition. As the concept of gender demonstrates, being a woman marks
and marks all women. Ill-treatment, sexual abuses and other dramatic injustices
affect women of all social classes equally.
Secondly, from this perspective it is clear that the social conflicts of the 21st
century are opening the way to a new generation of rights that revolve around
the right to recognition. The French Revolution and the emancipatory struggles
of the 19th century focused on gaining political and civil rights for all; the 20th
century focused its aspirations on developing a new type of rights - social rights
(Marshall, 1998). Nowadays, the struggle for recognition has joined forces with
demands that could see the regulatory goal of our societies become a reality: a
truly universal and cosmopolitan citizenship. This, in reality, was the old ideal of
the Enlightenment, but the problem is that it focused on a citizenship that, under
the semblance of a universality of categories of citizen, worker, etc., it designed
a human being that was too specific: a male who was white, western and largely
heterosexual.
This said, and still seeking a positive image of diversity, various voices have
warned about the inherent naivety in celebrating “diversity through diversity”.
As Celia Amorós reminds us, the space of society cannot be confused with
the kingdom of nature, where biodiversity is an asset in itself: should we be
celebrating the diversity of neo-Nazi groups, or racist communities?

A GENDER PERSPECTIVE
In the world there are too many conflicts and too many victims of these
conflicts. Nevertheless, and although it is difficult to make a distinction between
the victims, it appears that even amongst these there are hierarchies - in our
case, “genders”. And it is that the invisibility of women, linked to their human
and social underestimation, to their lack of recognition, has reached the extreme
1
In fact, Fraser has even claimed that “the overlap between cultural and economic politics” is the
Leitmotiv of all her work.
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whereby violence against them is not considered a social problem, nor one that
affects human rights.
Gender conflict, sexual inequality and its unfair and cruel consequences,
has been, and continues to be, one of the most difficult to understand, in its
theoretical dimension as well as in the practical and political. The explanation
resides, in part, in the ideological recourse to naturalise the status of women.
According to this argument, extensively developed and disseminated through
the most diverse religions and philosophies, the inferior nature of women
compared to men, physically as well as intellectually and morally, makes them
secondary beings, second-class citizens. But it is not society: it is destiny. Thus, as
is commonly known, in the first Declaration of Rights, women were excluded from
citizenship. The solemn declaration that stated that “All human beings are born
free and equal in dignity and rights” should have had “except for women” added to
it, or should have substituted the word “human beings” for “men”. Logically, this
wasn’t done: the exclusion of women has been done tacitly, in the knowledge that
nature or custom would make their exclusion from the category of human beings,
of “men” with rights, invisible. Even emancipatory projects have remained blind
to gender in a dual sense: they have neither recognised the specificity of sexual
inequality nor the social value of the production and reproduction work done by
women.
It was from the sixties onwards, a time when the feminist movement was
being resurrected with a vengeance, that this conflict started to become apparent
and the subject of research and social and political concern. The concepts of
gender and patriarchy would be the fundamental concepts through which
the feminist theory and gender studies have made the conflict evident and
analysable. With these, both academic knowledge and common sense began to
abandon the cumbersome terrain of “nature” to explain the social situation of
women, to answer the question “what’s up with women?”
Gender or sex-gender is understood as being the social construction of
the sexual difference between men and women. The gender concept does not
question the biological differences between both sexes. What it does reject is the
causal translation of the anatomical differences in “social natures” or different
characters. Female and male are social categories and the gender perspective
invites research on how these definitions are constructed and how they
operate in public and private spheres. Gender is also considered a fundamental
organisational principle of social life and human conscience.
The concept of patriarchy -some authors prefer the system of sexual
stratification, sex-gender system- shows that the social construction of physiological
differences is related to the hierarchisation of genders, a hierarchisation that is the
main characteristic of a patriarchal society. And, in this context, it can be said that it is
a patriarchal construction that creates genders. As Amorós has stated, an egalitarian
society would not produce gender markers, signs of belonging to a social group
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with certain characteristics and functions (Amorós, 1997). That is to say, that just
as there are classes because there are relationships based on domination between
them, there are genders because there are hierarchical relationships between them.
The use of the concept of patriarchy has always enjoyed less consensus than that
of gender. Initially it was used by radical feminism to indicate the specificity of the
domination of women compared to other types of domination and also to show men
- and not capitalism or “The System” - as the beneficiaries of it. As Millett would point
out in her book Sexual Politics, there is no known society in which women have the
same power as men, hence it can be asserted that it is the most universal and longest
surviving system of domination.
Current criticisms of the concept of patriarchy are centred on targeting its
ahistorical nature and its high level of abstraction that dilutes the real and diverse
situations of women. Nevertheless, various authors have noted that this concept
is satisfactory at the most general level of the theory, a level where it is comparable
to the concept of “class society”. It therefore does not provide, nor try to provide,
a specific theoretical option on how inequality is structured and reproduced in
specific socio-historical situations. And, consequently, it also does not cancel
out the shifting and diverse historical experiences of women and the continuous
readjustments in relationships between the sexes. The merit of the concept lies,
according to Carole Pateman, author of The Sexual Contract, in its capacity to
particularise the situation of women as women. This is a situation that, naturally,
interacts with other social positions such as class, race and sexual orientation.
Ultimately, the concept of patriarchy harks back to a situation of conflict through
the different positions of power that women and men occupy in this system of
stratification or domination, and that of gender, to which this situation is open to
change and transformation. Both constitute a solid conceptual basis from which
different theoretical approaches compete in their fight to fundamentally explain
what sexual domination is and how is it reproduced.
Different theoretical approaches have coincided in highlighting how the
division between the public and private has operated, removing violations of
human and citizenship rights that take place “behind closed doors” from social
and political debate.

CULTURAL DIVERSITY, WOMEN’S RIGHTS AND VIOLENCE
The analysis of gender conflict almost necessarily leads us to the topic of
violence. And clearly the fact should be emphasised that women, unlike other
oppressed groups, have seldom resorted to using violence to support and make
known their demands. Having said this, this does not mean that it is not present
in the conflict: it is, but it is perpetrated by men against women. In her classic
book, Sexual Politics, Kate Millett writes, “We are not accustomed to associating
a patriarchal construction with force. So perfect is its system of socialisation, so
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complete the general assent to its values, so long and so universally has it prevailed
in human society that it scarcely seems to require violent implementation”.
“And yet”, Millett continues, “just as in other total ideologies such as racism
and colonialism, patriarchal society exercises imperfect, and even inoperable,
control, unless it had the rule of force to rely upon, both in emergencies and as an
ever-present instrument of intimidation” (Millett, 1995).
It is important to note that violence against women is not, by any means, a
new reality. Both in literature as well as in social and political thinking - especially
from the 19th century onwards - we find its description and denouncement.
Authors as disparate as Flora Tristán, John Stuart Mill and Engels coincided in
condemning the brutality and the practically legal impunity of the phenomenon
in all social classes (de Miguel, 2005). Nevertheless, as various authors have
pointed out, only recently, and in relation to the improvement of the status of
women, domestic violence has moved from being a “personal problem” for the
women affected to being considered a “social and political problem”.
Even today, there still exist trends of a biologist and physiologist nature
that pretend to explain male violence as “something natural” and, in extreme
cases, as the product of diverse individual pathologies. This, naturally, is not
the sociological perspective. Sociological explanations on the use of violence
against women have highlighted varying factors (Alberdi and Matas, 2002). In
the first place, there is the process of the differential socialisation of the sexes.
Regardless of how male hormones may be, nowadays there is a broad range of
documentation on how, in the socialisation of males, masculinity is identified
with force and violence. Against this, femininity is shaped as the passive and
receiving centre of male passions. As recent studies on victimology have
highlighted, and paraphrasing Simone de Beauvoir, it can be said one is not born
a victim, but becomes one. This leads to the conclusion that, whilst masculinityvirility is associated with the legitimate use of violence, women will be their
potential victims. To find evidence of this, we only have to head to a toy shop:
war toys masked as the Lord of the Rings or Star Wars for boys and ever-more
sophisticated domestic toys for girls.
In the second place, there is the perpetuation of social definitions that shape
the relationships between genders as relationships of subordination, if not of
possession, and in which women, in accordance with their natural inferiority and
need for protection, owe obedience and submission to their husbands or partners.
It is when women do not live up to that expected of them that conflicts can lead
to the use of violence as a means of satisfactorily restoring the expectations on
female behaviour. In this second case, violence appears as an effective means of
social control over women’s behaviour. From this perspective, it is essential to
mention the pioneering work of Susan Brownmiller on rape. This author defines
rape as part of a system of control that affects the daily behaviour of all women.
In its day, this work was considered exaggerated and radical. However, nowadays
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there exists a general consensus on how the fear of this aggression leads women
to exercise a strict control over their actions and movements in the public space,
and how it therefore works as an efficient mechanism to keep them in the space
that patriarchy has always assigned to them: the private space, the space of
invisible and “freely accepted” subordination.
Violence against women is, moreover, a serious offence against the person and
against humanity, a practice that identifies the ill-treatment and the mutilation/
cutting of the body with the mutilation/cutting of the rights and citizenship of
women, and with it their subordination to the male collective. The subordination
of some social groups to others always seeks legitimacy in the cultural system,
whether it be in rites and traditions, in religions and in sciences, or, as happens
in an alarming fashion amongst us, in children’s and young people’s “innocent
videogames”. However, as we have already pointed out, violence, or the threat of
violence, involves crucial reinforcement in the assimilation of inequality. This is
the reason why, even in its many diverse forms, violence against women affects
so many of them and such diverse societies, and it might be argued that there is a
continuum amongst ill-treatment, rape, mutilations/cutting and murders, in the
North as well as in the South, with all their cultural diversity.
All human diversity should take a mandatory test whose scope is the work of
a debate that has barely begun but that already has, at the very least, unswerving
commitment to the respect of human rights; and for us women, to the rights of
citizenship also, achieved in every country through the continuing centuries-old
struggle of feminism in particular, and of women in general. And the diversity of
sexism, with its inseparable peer, violence against women, simply does not pass
the test.
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FGM/C and triple otherness: the feminist theory
as an interpretative framework to overcome
the dichotomy of ethnocentrism versus multiculturalism*
Laura Nuño Gómez
King Juan Carlos University

MYTHS, RITES AND THE CONSTRUCTION OF OTHERNESS
All cultural universes have rites of passage, ceremonial acts of a transcendent
nature, which integrate a person as a member of the group, differentiating her
from a non-member. The rite determines who begins being and who stops being
and often includes the imposition of marks or signs that reveal the identity of
belonging acquired, distinguishing them from other possible identities. From
the moment of their birth, women and men standardise, through the process of
socialisation, the rites and marks of their own culture. Both acquire significant
value with respect to a double identity distinction: cultural1 and that of gender.
Although otherness is a relational concept that leads to the difference of one
personwith respect to another person in that relating to certain characteristics
or attributes, on occasions it not only implies diversity but hierarchy and
essentialisation. This means that differences can give rise to relationships of
domination-subordination that devalue, or even dehumanise, alien or nonhegemonic identities and thereby confer to them an additional burden of identity.
Essentialist naturalism of an ethnocentric nature tends to convert
cultural otherness into the uncivilised and irrational, susceptible, therefore, to
domination. Gender otherness interacts with the cultural and suffers the same
fate2. But in contrast to the cultural, it occurs within the heart of the same culture,
Text traslated from Spanish. The original paper is available in this book.
Regarded in a broad sense, including aspects such as ethnicity or religion.
2
As Tamar Pitch points out, “the interrelation of the cultural diversity with gender is objectively
unavoidable; men and women are cultural subjects that are generically differentiated. They don’t pray, or
love, or eat, or live in the same way, although men and women share the same beliefs, the same foods and
the same things” (PITCH, T. 2013:169).
*

1
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meaning that it is more frequent that the subordinated identity assimilates
and accepts male domination as its own, and inherent to its norms. In turn, the
process of essentialisation and heterodesignation transforms the female identity
into that which is conveniently complementary3. And so the construction of
masculinity and femininity is seen as a sexualised duality with marks that
materially and symbolically separate one identity from that constructed as
opposite4.
As has been demonstrated on repeated occasions by feminist political
theory, the myth or the mystique of complementarity has inescapable political
implications, including converting women into subordinate beings, subject to
exploitation. Therefore, sexual difference, an asymmetry of a symmetrical nature
where women and men are mutually different from each other, involves gender
hierarchy and men’s control with respect to women and subordination and
submission of these with respect to men.
The range of mechanisms to guarantee this control is plural and variable:
legislation, education, socialisation, gender based violence, but also, myths and
metanarratives. These latter are essential as they represent enlightening legends
of a symbolic and accessible nature that recognise values and countervalues,
illustrating the consequences of them and regulating the uses and customs of a
community.
All cultures share myths that forge a concept or construct of the female
nature as being something irrational, deceptive and mysterious. An existential
pessimism that, in western culture, is reflected in tales such as Eve’s curiosity
regarding the famous apple, with the subsequent divine condemnation and
fateful expulsion from Paradise; Pandora’s Box and the release of all human evils;
or the medieval witches, their covens and their pacts with the Devil. These are
myths that warn of the devastating collective consequences of the female autonomos, therefore justifying the desirable control and submission of women.
Unlike legislation, the cultural, identifying and transcendent nature of
myths allows them to be accepted without being subject to a critical-reflective
process. The strength of a myth or a metanarrative explicitly resides in its
irrational character and in the sense of ownership or recognition that makes it
something not to be questioned and accepted as it is. This explains why, when
legal regulations question cultural myths, these have limited effectiveness and
cultural counternarratives are required that undermine the myth and reveal its
true meaning, objective and purpose.

3
In such a way that “under the difference rubric, women are measured in accordance with their
lack of correspondence from man” (MACKINNON, C. A. 1995:401).
4
As a consequence, women are defined, according to the conceptualisation by Amelia Valcárcel,
as the absolute otherness with respect to the men of their cultural community (VALCÁRCEL, A. 1997:27).
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APPROPRIATION OF FEMALE SEXUAL AND REPRODUCTIVE
CAPACITY
Women’s bodies have historically been the subject of patriarchal power.
All cultures, to a greater or lesser extent, promote the material and symbolic
conditions necessary to guarantee social dependence, emotional submission
and sexual subordination and, with this, their sexual and reproductive use
(MACKINNON, C.A. 1989: 299). To this end, imposing a punitive and moralising
mandate is the sine qua non that conditions the very subjectivity of women and
determines their sexual behaviour, in such a way that they do not question the
privilege of any male of having the sexual and reproductive monopoly of, at least,
one woman that guarantees him offspring and descendants. For this reason,
the sexuality and reproduction of women, far from representing a space of
their own or of personal autonomy, have been the object of alienation and strict
supervision. For the purpose of facilitating the appropriation of both, it is wise to
control both their desires as well as their sexual habits.
Correct sexual behaviour, according to the traditional notion of patriarchal
construction, is virginity before marriage, subsequent marital duty and loyalty,
and, in general, a subordinate position in sexual relationships. Similarly, whilst
in men intense sexual activity with different women can be a sign of manhood
and recognition amongst his peer group, similar acclaim is not usually awarded
to women. The existential subsidiarity of women is reflected not only in the
normativity of their sexuality, but also in the contempt for, and undervaluation
of, their sexual organs. Compared to the centrality of the male sexual organ,
the female organ is seen as an organ whose purpose is to offer pleasure to men,
fluctuating in consideration - depending on the occasion - between a “dark object
of desire” and something taboo, despicable or dirty.
The appropriation of her sexuality by one single man necessitates
restricting her contact with others and limiting her presence in the public space.
Not surprisingly, domesticity has been a traditional mandate in traditional
patriarchal constructions where her non-compliance may erode her honour and
matrimonial value or even lead to sexual aggression5. According to this classic
patriarchal notion, women are considered of value or not in accordance with the
restriction of access to their body, their virginity and chastity. A “bad woman”
would be one that is not controlled, associated with desire, promiscuity and an
irrational nature according to a symbolic construct of sexual insatiability6 that

An interesting work on rape as a threat that inhibits the free occupation and presence of women
in the public space can be found in BROWNMILLER, S. 1986.
6
It is not surprising that campaigns against sexual harassment or rape still need to insist that “no
is no”, that there is not a nature that says “yes” and a reason that says “no”, something that, paradoxically, is
difficult to understand. A clarification with respect to her real wishes that does not seem necessary in the
case of men.
5
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describes them as “lascivious bitches” (according to Sadian terminology, see
PULEO, A, 1992).
Opposite the public woman, free and devalued, is her alter ego: the private
woman, chaste and modest, associated with reproduction and marital life.
“Motherwives”7 devoted to one single man “through the prohibition of their erotic
capacity”8, who enjoy matrimonial and social value. Cutting should be expressly
viewed in this context: as a rite that guarantees the sexual and reproductive
use of women within the framework of the traditional patriarchal mandate. As
a method that inhibits and prevents an uncontrollable and insatiable sexual
desire9 that guarantees the historical privilege of men to have the monopoly of
the sexual and reproductive use of “his” wife.

VIOLENCE, BEAUTY AND FEMININITY
The strategies to maintain sexual and reproductive control and guarantee
sexual hierarchy are multiple. Patriarchal constructions of consent10 reproduce,
fundamentally, thanks to socialisation. In those of coercion, there is also formal
inequality and a rigid system of sanctions for any pretension of autonomy
(especially if it concerns her sexuality and reproduction). Whatever the type
of patriarchal construction, it should be remembered that everyone shares
recourse to violence as a transcultural element that demonstrates, reproduces and
guarantees sexual hierarchy. And, therefore, harmful practices towards women
exist in all cultural worldviews and, nowadays, gender based violence continues
to be the most widespread violation of human rights in the world (NUÑO, L. 2013).
And it will continue to be so whilst violence against women is perceived as
a tradition or custom that is culturally normalised and naturalised. The problem

As understood by LAGARDE, M. 1990.
LAGARDE, M. 1997: 205.
9
An opinion shared by some women belonging to ethnic groups where FGM/C is practised, as is
reflected in the following testimony of an Egyptian woman of 33 years of age, included in recent research.
Bagaglia et al. 2014: “The girls who aren’t circumcised want more sex than the others. A girl feels pleasure,
but if her husband is not there, she cannot feel desire because he is abroad. For example, she has remained in
Egypt, far from him - who is in Libya - but she didn’t feel desire and said that she had been circumcised for this
reason, because in this way she would not feel desire whenever her husband was far away, but when he is close, she feels desire and feels pleasure like all women”. Similarly, Adisa, an Eritrean woman of 27 years, says,
“In Africa, they have this tradition: they circumcise because if they don’t, the women go a bit strange, look for
more men, you know. For this reason they do it before the wedding - or this is what the families believe - it’s
for this reason they behave like that. But I don’t think it’s right. […] They behave like that because fathers and
mothers in Africa worry, because a woman before marriage cannot go out with men. If she goes out with men
before marrying, for the family, she is worth nothing”. (BAGAGLIA ET AL. 2014, quoted in KAPLAN, A. and
NUÑO GÓMEZ, L. 2017:166).
10
According to Alicia Puleo’s classification denominations that make a distinction between patriarchal constructions of coercion and consent (PULEO, A.1995:28-37).
7
8
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in the perception of the violence is that the acceptable and non-acceptable limits
of it end up being a matter of opinion influenced by the culture of each. And,
although it is true that it manifests itself with varying degrees of harmfulness
and prevalence, it is nevertheless clear that there is no human group that has not
naturalised and minimised some forms and types of violence that are resignified
positively as cultural norms, elements of femininity and even beauty.
From cosmetic procedures in search of eternal youth in the West to the
binding of feet11 in traditional Chinese culture or the giraffe women of Chiang
Mai12: nearly all cultures impose, or have done so throughout history, standards
of female beauty that involve marks or procedures that are harmful for their
physical or psychological health that supposedly increase their sexual attraction
and/or their matrimonial value. The beauty mandate and the quest for it operates
on all women in a selective and differential way, with a much higher imposition
than that required of men. Physical appearance, according to epochal and
social requirements, is seen as a key aspect of female identity and of their social
recognition. It makes women into valued and desired beings or unsuccessful
projects of desire from afar. As Naomi Wolf states, her own self-esteem is
determined or conditioned by the ability to obtain external approval (WOLF, N.
1992)13 or, in the words of Germaine Greer, through the sexual demand that her
physical presence excites in others (GREER G. 2004).
Thus, female genital mutilation is resignified positively, from the emic point
of view, not as a form of gender based violence, but as a mark that diminishes
external female organs reinforcing the anatomical differences between men and
women, and thereby the valued sexual dichotomy. A key aspect if we consider
that in many cultures the concept of femininity is associated, explicitly, with the
inexistence of behaviours or attributes associated with masculinity. But it is also

11
The intentional deformity of feet practised for nearly five hundred years in China was reserved
almost exclusively for girls of upper classes as the problems of movement it caused prevented any type of
work. “Lotus feet” or “crescent moon feet” increased attractiveness and the matrimonial value of women.
12
Belonging to the Karen ethnic group and originating from Myanmar. The practice consisted in
placing overlapping metal rings on the neck to lengthen it that could reach a weight of up to four or five
kilos. The deformation of the neck not only broke the neck musculature but also caused series spinal damage. Although the emic version justified the practice as a form of protecting women from attacks from
tigers, the fact is that the practice - just like lotus feet - increased the sexual attraction aroused in men.
13
More specifically, in the western context, the mandate regarding an ideal of beauty that sublimates and extols extreme thinness and youth in women has intensified, whatever their stage of life. And
so, in keeping with that also expressed by Susan Faludi (FALUDI, S. 1993), advances in equality and the aspirations of women for the recognition of their status of subject (leaving behind their status of object) has
been accompanied by a “reaction” (according to Faludi’s terminology) that reinforces and extols the mandate of being a beautiful body (understood as being slim and young) and an “enslaving” ideal of beauty.
According to Wolf, “dieting” has become a kind of “political sedative”. With the feminine mystique having
been eroded and uncovered (conceptualised by FRIEDAN, B. 1963) the beauty mystique has become a new
form of subservience of women. For an interesting analysis on how aesthetic demands oppress women,
see also The Female Eunuch by Germaine Greer, a reference text in the sixties.
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interpreted as a rite of passage that prepares girls for adulthood and marital life
under the singular belief that during sexual relations the clitoris can damage
the male organ14 and that FGM increases male pleasure during intercourse15.
Therefore, cutting not only cleans and beautifies but it also ensures the guarantee
of stability and happiness in their future marital life. This is an unavoidable aspect
in the analysis of sexual oppression in territorial contexts where the capacity of
survival and the recognition16 of women depend almost exclusively on marriage.

THE DILEMMA OF TRIPLE OTHERNESS
But FGM/C not only has implications with regard to sexual attraction,
femininity and matrimonial value. It also represents an element of belonging
and identity, a proof of value or loyalty to the group: acceptance of your place
in the community as a woman and the subsequent inclusion and integration as
such into the group. This is a role that takes on special relevance for women in
communities where the practice represents an ancestral tradition.
Although all women are exposed - to a greater or lesser degree - to the
implications of the construction of sexual difference such as complementarity
and hierarchy, female migrants add to this a cultural otherness. With a different
race, ethnicity, religion, language and customs to those that are hegemonic in the
destination country, they suffer a series of factors that aggravate and sophisticate
their discrimination. It is a process of symbolic and material exclusion in which they
have to deal with a cultural policy that exposes them to a double otherness: as women
in an androcentric system; and as non-westerners in an ethnocentric system.
In a context such as this, of non-recognition or exclusion, the rites of passage
can take on a special value and meaning that grant her membership of her original

14
For example, according to a well-known legend of the ancient Dogón culture in Mali, “Amma,
God of Heaven, was lonely and wanted to have sexual relations with the Earth, whose form was similar to
the body of a woman. The sexual organs of the Earth were like an ants’ nest and her clitoris had lifted up
like a termite hill. Amma attracted her close by, but the termite hill rose up, preventing penetration. This
happened because the Earth was of the same sex as Amma, causing discord in the universe. Amma had
many relations with his woman and harmony was re-established in the universe once the termite hill had
disappeared” (CASTAÑEDA REYES, J.C. 2003, quoted in KAPLAN, A. and ALIAGA, N. 2017:54).
15
In the case of infibulation (type III) the intervention causes a narrowing of the vagina that is
believed to heighten the male orgasm.
16
According to The Sexual Contract by Carole Pateman (PATEMAN, C. 1995), women enter to form
part of civil society through the marriage contract: a pact of subservience to the husband. The new social
order established thanks to the sexual contract transformed the natural right that men had over women
into patriarchal civil law through this marriage contract. The pactum subjectionis or the exchange of obedience for protection (that the original contract defines) is still valid for women in many cultures through the
marriage contract. A contract that obliges her obedience to the husband, establishes practically Hobbesian
marital terms and is her only source of recognition. Once the wedding has taken place, this recognition
may be increased if she gives offspring and descendants to the husband.
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human group. By not undergoing these rites, she would have to assume the
personal and family implications of triple otherness which would mean adding
her non-acceptance as a member of her ethnic group or culture of origin to the
first two discriminations. This would be an especially onerous expulsion taking
into account the significance the family and the group have in some cultures in
shaping identity, and the family dishonour that renouncing the rite entails.
Identity is formed of a complex whole that integrates individual, family
and community elements. Compared with western individualism that exalts
the first, in other cultural worldviews the two latter predominate in such a way
that breaking with group rituals of belonging condemns dissenters to a triple
otherness: as a woman, as a foreigner and as a person who renounces their
origins and betrays their culture.
For this reason, any pretension to prevent cultural practices or rites of
passage that are harmful to women in Europe, as is the case of FGM, must
consider the implications of this triple otherness, and policies of inclusion,
empowerment and resignification should be activated, that disable the dynamics
that sustain it. This is an intervention that, as we will see, should distance itself
from ethnocentric superiority that creates exclusion and reactive identities, and
from cultural relativism that is acritical of gender based violence, and usually
resorts to the argument of free consent or even the exaltation of cultures and
customs understood as being static, immutable and untouchable universes.

SENSATIONALISM AND ETHNOCENTRIC ESSENTIALISM
To reduce FGM to its most harmful type (type III or Pharaonic17) is a form
of sensationalism that, instead of focusing on the defence of women’s and girls’
rights, generalises the most serious injury within public opinion as well as with
regard to the definition of the criminal offence, having implications in terms of
culture, identity and penalty. In the West, there are currently plenty of practices
that affect the health of women or threaten their physical or moral integrity: this
is the case of the pornographic18 industry or female genital plastic surgery, breast
enlargement and tummy tucks, and, in general, a mandate of eternal youth that is
wholly against nature.
Therefore, all cultures have harmful practices that are aimed selectively,
discriminatorily and exclusively at women and girls. The elements that should be
Type III, or Pharaonic, FGM/C consists in the narrowing of the vaginal opening and cutting and
repositioning the vaginal labia to close the zone (which can occasionally include the removal of the clitoris). When the edges of the labia are sewn together it is called ‘infibulation’. Within this modality, a distinction should be made between type III-A, when it is practised on the labia minora, and type III-B, when the
intervention is performed on the labia majora.
18
For an analysis of the so-called “industrial vagina”, see JEFFREYS, S. 2011.
17
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reflected upon for their gravity and condemnation cannot be determined by an
acritical ethnocentric look at its customs, but should be from a critical stance that
integrates the purpose of the mandate and the degree of harm inflicted, whether
present in one culture or another.
In this context, it is surprising that some criticisms of FGM go along with
an indifference towards the objective that the custom pursues and the gender
inequalities that feed back into it, such as the violation of women’s sexual and
reproductive rights, their low civil status, the value of marriage, the existing
gender gap and the restrictions found in access to health, land and education19. The
ethnocentric sensationalism also does not seem fazed by the counter-geographies
of globalisation20, the growing feminisation of poverty or the diversification of the
forms of exploitation or appropriation of the body and the life of women in the
West, as happens in the prostitution market or womb rental/surrogacy.

CULTURAL RELATIVISM VERSUS THE HARMFULNESS OF
PATRIARCHAL CONSTRUCTIONS
The counter position to that of ethnocentric sensationalism would be
cultural relativism. Its theory is that all cultures are universes of value and no
tradition that forms part of a specific worldview should be interfered with. It
seems to forget that gender oppression and sexual hierarchy “form the main
normative component of any human tribe” (CAMPS, V. and VALCÁRCEL, A.
2007:241). Even nowadays, women are subjected to a multitude of customs, of
varying harmfulness, in patriarchal constructions of both coercion and consent.
In this regard, some stances assert that it is the circumcisers and old women of
the community who most strongly support the importance of an ancestral practice
that is the source of personal, economic and social empowerment. It is noticeable,
however, that they forget that the resistances manifested are explained, explicitly,
because in patriarchal constructions of coercion the lack of women’s power limits
the alternatives of recognition and survival in the event of renouncing the prestige
and income that participating in the rite would confer on them. At all events, this
theoretical perspective is, on occasions, paradoxical inasmuch as the permissiveness
or the relativism with which harmful traditions are addressed in other cultures is not
projected on their own customs, which are not questioned with the same vigour21.
19
In research carried out in Egypt during the eighties and nineties, Nawal Al Sadawi identified
that the prevalence of FGM/C decreases as the level of studies or family education increases, as this promotes critical-reflexive processes that irrationalise and challenge myths and traditions (AL SADAWI, N.
1991:60).
20
In the sense noted by SASSEN, S. 2003.
21
As happens, for example, with the (more than justified) criticism of bullfighting in Spain, the
Toro de la Vega Festival or different cultural traditions that turn the mistreatment of animals into a popular
fiesta and that may also be a form of income or recognition for whoever participates in them.
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Likewise, a cultural dimension belonging to postmodern relativism that puts
rites, marks and myths of patriarchal cultures above human dignity or the respect
to cultural freedom over the respect and freedom of women, inevitably creates
sexual hierarchy and patriarchal privileges. In exclusion contexts, an exacerbated
cultural or recognition dimension can have the consequence that different forms
of internal or intra-group oppression are added to external discriminations, that
are adopted as individual demands of recognition but that promote an identity
overload that tends to reinforce essentialised views regarding complementarity
and sexual hierarchy (LE DOEUFF, M. 1993)22.
Respect towards other cultures cannot involve an acritical cultural relativism
that renounces the possibility of agreeing on an emancipatory ethical framework
and a system of values of universal validity (AMOROS, C. 2007). Neither can
essentialised views that consider sexual hierarchy as sacred reinforce the
punitive-moralising mandate on women and arrive at the interpretation of
the enlightened concept of human rights as a cultural imposition of western
imperialism23. It is not the culture, it is the harmfulness of the tradition that
compels it to be banished from accepted or normalised practices, and no use or
custom should flout this maxim.

THE FICTION OF FREE CONSENT
It is not infrequent that, from a multicultural interpretation or even from an
ethnocentric reading, free consent is drawn on as an element that justifies FGM/C.
It is alleged that it is women who perpetuate the rite and that it, therefore, has
nothing to do with patriarchal constructions or sexual hierarchy. It is a discourse
that can be summarised in the following argument: cutting is practised in a world
of women where men play no part and, therefore, it cannot be considered gender
based violence.
Before considering this perspective as being valid, it is perhaps worth
analysing beforehand the real capacity of adherence or rejection that women
have with respect to a well-established practice and if the consent meets with
the requirements to be considered valid. These would include the autonomy
between the parties being unaffected by subordination, dependency or survival
and it being a free contract between equals - requirements that are not present
in patriarchal constructions. And even less so if the fact is taken into account
that cutting is practised, in the majority of cases, on minors under parental
guardianship. It also requires it to be an informed act in which the girls and
As has been conclusively demonstrated by MEAD, M. 1982 and others.
Among other reasons, because, as Celia Amorós reminds us, the enlightened concept of universal rights is not the monopoly of western legacy, with “streaks of enlightenment” in all cultures (AMORÓS,
C. 2009).
22
23
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women are aware of the psychological, health and sexual consequences of
FGM/C, which, in general, are not known or not revealed. If these requirements
are not taken into account, as is usually the case, free choice becomes simply a
recurring mantra to justify and legitimise the oppression of women.
It is worth remembering that, within the framework of the multiple
strategies of the patriarchal construction to guarantee sexual hierarchy, the
most effective is that of appealing to, or obtaining, the willingness of the women
themselves to be subjected to the practice. This is an argument that frees the
person responsible or the community itself, projecting the responsibility or
culpability onto the victim. The legitimising endorsement of the women who
“freely” decide to undergo a painful and harmful practice cannot be evaluated
without taking into consideration the implications of not consenting. If one of
these men who does not intervene in the practice was to accept them just the
same as wives, what would be their situation if they didn’t marry (or enter into a
good marriage); if their non-initiation would lead to group punishment towards
them or their families, and the consequences that might stem from this in terms
of survival. Ultimately, they forget that the implications or consequences of
rebelling against the rite determine the credibility of the consent.
Free choice should refer not only to what is consented to, but how, under
what conditions and why consent is given, as well as which are the possible
scenarios in the case of non-consent. If the answer to the last question is
exclusion or rejection, family dishonour, the impossibility of entering into
a good marriage guaranteeing her survival, harassment, stigmatisation or
expulsion from the group, the so-called consent represents an act of submission
or acceptance far from any alleged freedom. For this reason, in a world
stricken by great gender and class inequalities, it is necessary to demystify and
politicise24 a consent that only conceals and legitimises the sexual and political
exploitation of women.

CONCLUSIONS: DILEMMAS AND CHALLENGES
Female Genital Mutilation is a tradition that usually occupies a key position
in the social and gender order in the communities where it is practised, having
a ritualistic value of the prime importance in the worldviews whose members
adhere to it. It marks the girls and women who are subjected to it for life,
distinguishing them from both those who have not yet been cut and also from
those who will never be as they do not belong to the group. The transcendental
social and identity politics’ function attributed to it clashes with its definition as

24
A creditworthy proposal on the necessary politicisation of consent and the prerequisites for it
to be considered valid can be found in FRAISSE, G. 2011.
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a violation of human rights25, with - in general - the cultural norm prevailing over
the legal norm that originates from a state that is perceived as distant, in both
countries of origin and in the so-called receiving countries of the migrant people.
There can be no doubt that FGM should receive proper criminal sanction but
this must be accompanied by an integral and holistic approach that guarantees
the protection of human rights, especially as the victims or the population at risk
are, usually, minors who belong to minorities that are discriminated against. If
the orientation of public policies aimed at eradicating cutting in Europe are not
based on a victim-centric approach26 and prosecution of the crime is put before
this, with a shift towards police or legal intervention, it will be impossible to end
the practice or guarantee the due protection of minors.
For all the aforementioned reasons, it is necessary to place the focus on
FGM prevention through instruments that will undermine the message of it
and the reasons that sustain it and discredit the objective of gender submission
pursued. The practice should be resignified as gender based violence, working
jointly with and from the communities that play a lead role in the perpetuation
of the practice. The struggle for its abandonment should be framed within the
multiple and various forms of gender based violence that sacrosanct Western
universalism has not been able to eliminate. An effort that does not equate either
to culturalising forms of violence or stigmatising cultures, but rather exactly the
opposite: deculturalising or banishing from the sphere of customs all harmful
practices that women suffer for the mere fact of being a woman.
If we don’t do so, if female genital cutting is disassociated from other forms
of violence against women present in hosting societies, the efforts to eradicate
FGM/C may be interpreted as a manifestation of Western imperialism or a
persecution of specific cultural customs and traditions, with all the problematic
implications this would give rise to.
Multiculturalism, interculturalism, clashes or alliances between civilisations
are often spoken about, but the existence of delocalised cultures in a globalised
context is ignored, if not disregarded. Hardly any information exists on alien
cultural phenomena27. The protection of girls that may be subject to FGM/C
25
A complete list of the human rights breached by FGM/C can be found in NUÑO, L. and THILL, M.
Violencia contra las mujeres y marco internacional de los derechos humanos (Violence against women
and international framework of human rights), in KAPLAN, A. and NUÑO, L. 2017: 43-49.
26
With the argument that it subtracts agency, at the heart of feminism, some stances reject the
consideration of a victim-centric approach in the treatment and consideration of gender based violence. Nevertheless, the victim rights law, far from diminishing their ability for dialogue, confers rights. This
includes that of repair, assistance and fair trial and in turn obliges States to guarantee them due diligence. Within the European Union, the “Victim’s Directive” applies (Directive 2012/29/EU of the European
Parliament and of the Council of 25 October 2012, establishing minimum standards on the rights, support
and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA).
27
However, it should be noted that the lack of training in matters of gender based violence or in
harmful practices to women is frequent amongst professionals in our country, a shortcoming that is even
more pronounced when intersectionality overlaps.
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in Europe requires intensifying efforts to train the professionals who are in
contact with them and those who create opinion, who often contribute to their
stigmatisation, essentialisation and exclusion.
Training is key to understanding, interpreting, debating and questioning
the cultural practices that perpetuate gender based violence. But this approach
cannot be adopted from the superiority of an ethnocentric sensationalism that
excludes the others, nor from a cultural relativism that is unable to question
harmful practices against women. The approach should be based on the
enlightening acquis of feminist theory, such as humanism, that challenges
traditions and customs that are harmful to women, whatever the culture in
question. A critical-reflective process is required, that irrationalises gender
based violence and all marks, rites and myths that sustain it.
Within this context, it is in turn a pending challenge to break down the
taboo, the secrecy and shame that surround both female sexuality and the rite of
mutilation itself, and also the resistance encountered in seeking the recognition
of the sexual and reproductive rights of women. It is, ultimately, about fostering
the necessary conditions so that women can once again reclaim their sexuality
and reproduction, their bodies and their lives28.
For this, as Celia Amorós suggests, faced with the acritical notion of
multiculturalism, it is necessary to commit to an intercultural feminist
approach that permits a consensus of ethical minimums of coexistence that will
make the respect of human rights, the different identity singularities and the
empowerment of women, compatible. To promote equiphony, equipotency and
equivalence between men and women in a dialogue that will permit the mutual
questioning of all cultures through the magnifying glass of individual dignity.
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LEGAL ASPECTS
OF PREVENTION AND PROTECTION

A Critical Analysis of Kenya’s Legal Framework
for the Prevention and Abandonment
of Female Genital Mutilation
Agnes K. Meroka
University of Nairobi

INTRODUCTION
As at 2014, the prevalence rate of female genital mutilation in Kenya was
21%1. This is down from 27% in 2008. Out of the 44 ethnic communities in the
country, only three do not practice FGM and these are the Luo, Luhya and Turkana
communities. While the nationwide prevalence rate seems to be decreasing,
it is still worrying that in some individual communities, the prevalence rate
is still very high and does not seem to be decreasing. According to the Kenya
Demographic Health Survey data, among the Somali in the North Eastern part of
Kenya, the prevalence rate is 97%; among the Kisii it is 84%; among the Maasai it
is 73.2; while among the Samburu it is 86%. It is against this background that the
country developed a legal framework and established institutions to address the
practice.

KENYA’S LEGAL FRAMEWORK FOR THE PREVENTION AND
ABANDONMENT OF FGM
The Constitution of Kenya contains a raft of provisions which protect,
promote and guarantee the rights of women and girls. Firstly and of great
significance are the provisions of Article 2(5) and (6) which state that the
general rules of international law shall form part of the law Kenya and any treaty
or convention ratified by Kenya shall form part of the law of Kenya under the
Constitution. This means that customary international law, which is generally
an unwritten body of law constituting of state practice, as well as any treaty to
1

Kenya Demographic Health Survey, 2014.
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which Kenya is a signatory, form part of the domestic law in Kenya. Kenya is a
party to the Convention on Elimination of all Forms of Discrimination Against
Women (CEDAW) as well as the Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Maputo Protocol). Until the
promulgation of the Constitution in 2010, Kenya had not yet passed legislation to
domesticate these treaties. By dint of Article 2(5) and (6), the provisions of these
treaties are part of Kenya’s domestic law even without domesticating legislation.
Kenya is therefore bound to take steps to fulfil its obligations under these
treaties. Both these treaties contain provisions that are vital in addressing FGM.
For instance, CEDAW requires states parties to take measures to end all forms
of discrimination against women, and it is evident that FGM has discriminatory
effects against the girl child. For instance, once a girl undergoes FGM, she is
deemed to be marriageable and in most cases will be forced to drop out of school
in order to get married, thus limiting her right to education. The Maputo Protocol
on its part requires states parties to take measures to address harmful cultural
practices and it specifically lists FGM as one such practice.
In addition, the Constitution also provides for non-discrimination on
the basis of gender under Article 27, and as already highlighted, FGM leads to
inherently discriminatory outcomes suffered by the girl child. Article 43(1) (a)
recognizes reproductive health rights and states that every person has the right
to the highest attainable standard of reproductive health care. Read together
with the relevant International Law provisions found under the ICPD plan of
Action, this would entail the state to take measures to eliminate practices that
harm reproductive health. FGM is one of the leading causes of maternal and child
mortality and a clear violation of reproductive health rights. The Constitution
also provides for the protection of children’s rights under article 53, and this is
important because in Kenya, FGM is mainly performed on girls below the age of
18. In particular, Article 53(1) (d) states that each child has a right to be protected
from harmful cultural practices.
In 2011, and pursuant to these constitutional provisions, Parliament passed
the Prohibition of Female Genital Mutilation Act (Anti-FGM Act). It criminalizes
carrying out of the practice,2 which is defined as all procedures involving partial
or total removal of the female genitalia or other injury to the female genital organs,
or any harmful procedure to the female genitalia, for non-medical reasons, and
includes clitoridectomy, which is the partial or total removal of the clitoris or the
prepuce; excision, which is the partial or total removal of the clitoris and the labia
minora, with or without excision of the labia majora; infibulation, which is the
narrowing of the vaginal orifice with the creation of a covering seal by cutting
and appositioning the labia minora or the labia majora, with or without excision
of the clitoris.3 The penalty for carrying out any of these practices is a three year
2
3

Section 19(1)
Section 2
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jail term, or a fine of not less than Kshs. 200,000 or both.4 However, where the
victim dies, the sentence is life imprisonment.5
The Act also criminalizes other associated actions, including aiding and
abetting FGM;6 procuring a person to perform FGM in another country7 (here,
the person who would face criminal charges is the person who takes a woman
or a girl to undergo FGM in other country. This is because some countries in the
region have still not criminalized FGM, and therefore the person who actually
performs the procedure is not necessarily violating any law.); use of premises to
perform FGM;8 being in possession of tools or equipment used to perform FGM;9
failure to report the commission of the offence of FGM;10 and the use of abusive
or derogatory language that is intended to ridicule, embarrass or harm a women
for having not undergone FGM or a man for marrying or supporting a woman
who has not undergone FGM.11 If a person is convicted of any of these associated
offences, except the use of derogatory of abusive language, he/she will be liable to
minimum sentence of three years in jail, or to a fine of not less than Kshs. 200,000
or both.12 If a person is convicted of the offence of using abusive or derogatory
language, he/she shall be liable to a minimum sentence of six month in jail, or to a
fine of not less than Kshs. 50,000 or both.13
The Prohibition of FGM Act also provides for public education and
sensitization of the dangers and adverse effects of FGM,14 and requires the
Government to take necessary steps to avail resources to this end. To this end,
the Act establishes the Anti-Female Genital Mutilation Board, whose functions
include, inter alia, designing, supervising and co-ordinating public awareness
programmes against FGM.15 This is the first time that Kenya has institutionalized
the fight against FGM.
Kenya also passed the Victim Protection Act,16 which provides for and gives
effect to the rights of persons who have been victims of crimes under any written
law in Kenya. The Victim Protection Act strengthens and amplifies the provisions
of section 27(b) of the Prohibition of FGM Act, which requires the Government
to take necessary steps within its available resources to provide support
4
5
6
7
8
9
10
11
12
13
14
15
16

Section 29
Section 19(2)
Section 20
Section 21
Section 22
Section 23
Section 24
Section 25
Section 29
Section 25
Section 27(c)
Section 5(a)
Act No. 17 of 2014
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services to victims of FGM. The Victim Protection Act establishes structures for
the protection of victims of crime, through the creation of the victim protection
board17 and the establishment of the victim protection fund.18 This Act also
requires any person dealing with a victim of crime to ensure that the victim is
secured from further harm, and that the victim’s basic needs of food, shelter and
medical treatment are met.19
In addition, there is also the Protection Against Domestic Violence Act, which
was passed in 2015. The Act provides that violence means abuse that includes a
number of harmful cultural practices, among them FGM. The importance of this
statute is that it defines violence to include the threat of actual acts of violence
or imminent danger, directed at the victim of such violence by a person who is or
was in a domestic relationship (such a relationship includes, a person to whom
the victim: is or was married to or is a family member of) with the victim. On the
basis of such threats and/or imminent danger, one is entitled to seek a protection
order from the courts, which would require the respondent to refrain from
engaging or threatening to engage in cultural or customary rites or practices that
abuse the protected person. This Act therefore strengthens the provisions of the
Prohibition of FGM Act, which only provides for criminal sanctions where the
FGM has already been performed.
Before the coming into effect of these laws, Kenya dealt with FGM primarily
through the Children Act of 2001, which is still in force and which criminalizes
FGM and related harmful cultural practices such as early marriage.20 The penalty
provided for this specific offence is a jail term not exceeding six months or a
fine not exceeding Kshs. 50,000.21 Notably, the Children Act provides for a lower
penalty, and it also gives judicial officers discretionary power over sentencing,
unlike the Prohibition of FGM Act which contains mandatory minimum
sentences (meaning that the judicial officer, must, upon conviction of a person
charged with an offence under the Prohibition of FGM Act, prescribe the exact
sentence stipulated under sections 19(2), 25 and 29 of the Act, and there is
no provision for a lower sentence even if there are mitigating circumstances).
Being the later statute, the Prohibition of FGM Act would take precedence
over the Children Act. In the event that FGM led to death, the provisions of the
Penal Code on manslaughter would be relied upon. In the case of Katet Nchoe &
Another vs Republic,22 the accused were charged and convicted with the offence
of manslaughter under the Penal Code, after the victim of FGM died. The trial
magistrate sentenced the accused to ten years imprisonment, but on appeal, the
Section 31(1)
Section 27
19
Section 11
20
Section 14
21
Section 20
22
Katet Nchoe vs Republic [2011] eKLR- although reported in 2011, this case was heard and determined in 2010, before the passing of the Anti-FGM Act.
17
18
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judge upheld the conviction but lowered the sentence to two years imprisonment
and two years’ probation. Although the Penal Code provides for a maximum
sentence of life imprisonment for manslaughter, this is discretionary. In contrast,
the Anti-FGM Act imposes a mandatory life sentence for aggravated FGM where
the victim dies.
Kenya’s current legal framework for the prevention and prohibition of FGM
is therefore an improvement to the earlier legal provisions. The mandatory
minimum sentences imposed under the Anti-FGM Act are likely to be a greater
deterrence and thus may help lead to the abandonment of the practice. There is
also greater focus on protection of the victims, and not just punishment of the
offenders. This would help the victims recover and move on.
Challenges facing Kenya’s Anti-FGM Law
The anti-FGM law has been met with a lot of resistance among the
communities which practice FGM as part of their culture. In Samburu for example,
the over 2,000 elders from 9 clans spoke in the presence of their local leaders,
declaring that girls from the community must undergo the cut.23 However, when
the leaders addressed the crowd, none of them condemned the practice or the
declaration, choosing instead to dwell on the more people friendly issue of the
need to use public funds properly.24 In Elgeyo Marakwet County, over 25 girls
underwent the ‘cut’ on December 12, 2014 and until now no arrests have been
made.25 In Narok county, more than 500 women publically demanded that girls
from the Maasai community undergo the cut, and also attacked activists working
towards the abandonment of the practice.26 Similarly, in Kajiado county, another
group of 500 women demonstrated against the criminalization of FGM, arguing
that the anti-FGM law negatively affected their cultural rights.27 In Nandi, elders
publically demanded for their community to be allowed to continue practicing
FGM and urged the Government to decriminalize the practice, arguing that it is
part of their culture.28
Public declarations supporting criminalized activities constitute the crime
of incitement within Kenya’s Penal Code,29 which provides that “any person who,
without lawful excuse, the burden of proof whereof shall lie upon him, utters, prints
or publishes any words, or does any act or thing, indicating or implying that it is
or might be desirable to do, or omit to do, any act the doing or omission of which
is calculated…to prevent or defeat by violence or by other unlawful means the
Johnston Keti, ‘Our Girls Must Undergo the Cut’ Daily Nation (22 December 2014)
Ibid.
25
Philemon Suter, ‘Parents in Praise of FGM as 27 Girls Undergo the ‘Cut’” Daily Nation (13
December 2014).
26
George Sayagie, ‘Chaos as 500 Women Demand ‘Cut’ for Girls’ Daily Nation (16 January 2015).
27
Peterson Githaiga, ‘Over 500 Maasai Women Protest FGM Ban’ Standard Digital (5 June 2014).
28
Nation Correspondent, ‘Elders Push for Right to ‘Cut’ Girls’ Daily Nation (17 June 2014).
29
Chapter 63 of the Laws of Kenya
23
24

242

Socio-cultural and legal aspects of female genital mutilation/cutting

execution or enforcement of any written law or to lead to defiance or disobedience
of any such law, or of any lawful authority, is guilty of an offence and is liable to
imprisonment for a term not exceeding five years.”30 Such declarations also go
against International Human Rights standards, particularly the provisions of
General Recommendation 14 of the CEDAW Committee which recommends that
sates parties should take measures to ensure the elimination of FGM, and these
measures include “the encouragement of politicians, professionals, religious and
community leaders at all levels, including the media and the arts, to co-operate in
influencing attitudes towards the eradication of female circumcision.” Alarmingly,
none of the elders who publicly declared support for the practice was charged
with the crime of incitement within the meaning of the Penal Code.
A second challenge is that in the Kenyan context, FGM is linked to other
harmful cultural practices such as beading,31 a practice which is prevalent
amongst the Samburu, and which entails a moran (a young man who has
undergone training as a warrior) giving special beads to an uncircumcised girl
to signify the commencement of a sexual relationship. Amongst the Samburu,
an uncircumcised girl is not eligible for marriage, but she is considered ready
for sexual relations. Circumcision marks the end of beading and those who do
want their daughters to be beaded take them for FGM, because that is the only
way a girl can escape beading in a manner that is culturally sanctioned. Girls
who are beaded could be as young as 9 years, and while the Sexual Offences
Act provides for the offence of defilement, this in itself does not address the
cultural underpinning of the practice. This means that while targeting FGM as
a harmful cultural practice, the law remains ineffective if it does not also target
other harmful cultural practices which are related to FGM. Kenya does not have
a law in place to prohibit other forms of harmful cultural practices, and in some
instances, these other practices provide reasons for girls to undergo FGM. This
also limits the scope of the Anti FGM Board which is only mandated to ensure the
elimination of FGM.
A third challenge is that there is a shift in trends towards medicalization,
with UNICEF reporting as at 2014 that in four of out of ten cases of children who
undergo FGM, to procedure is performed by a medical practitioner.32 In essence,
this means that as a cultural practice, FGM is now aided by advancement in
provision of medical care.33 This interface between modern medical practice and
cultural practice is also a problematic issue which law is grappling with. However,
Section 96
Beading is a traditional practice that creates a sexual union between a moran and a young uncircumcised girl. It does not lead to marriage and pregnancy resulting from the union is proscribed. It is
prevalent among the Samburu because the community does not allow morans to marry until they become
elders, however the period of moranhood can run for as long as 15 years, hence beading allows the morans
to have sexual unions outside of marriage.
32
UNICEF/KENYA, Kenya Statistical Profile on Female Genital Mutilation (UNICEF 2014)
33
UNICEF, Female Genital Mutilation/Cutting: A Statistical Exploration (UNICEF 2005)
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the Prohibition of FGM Act provides a general definition of FGM, but not a specific
one of what would constitute medicalization. The lack of a specific definition of
medicalization makes it difficult to prosecute medical practitioners who perform
FGM. Medical practitioners who perform FGM can be disciplined under the
Medical Practitioners and Dentists Act,34 which applies to doctors and dentists;
and the Nurses Act,35 which applies to nurses and midwives, Both the statutes
require healthcare workers to adhere to their professional code of conduct.
The Medical Practitioners and Dentists Act establishes the Medical
Practitioners and Dentists Board, which has published the Code of Professional
Conduct and Discipline applicable to doctors and dentists. Chapter IV of the Code
establishes types of conduct which may be subject to disciplinary action. Clause
17 provides for conduct negatively affecting the reputation of the profession, and
at sub-clause (c), it states that the board may take action against any practitioner
who is convicted in a court of law for any offence.
The Nurses Act36 also contains provisions governing healthcare workers
who provide nursing or midwifery services. Section 18A of the Act provides for
practices which constitute professional misconduct. Sub-section (f) provides
that a registered nurse is culpable of professional misconduct if that nurse fails to
observe and apply professional, technical, ethical or other standards prescribed
by the Council as guidelines for practice by registered nurses. The National
Nurses Association of Kenya, which is a member of the Nursing Council of Kenya
has published a Code of Conduct and Ethics for nurses in Kenya, and this Code
provides that a nurse’s primary responsibility is to “endeavour to help people
attain, retain and regain their health”37. FGM being a practice which if performed
has negative effects on a woman or girl’s health, would therefore be categorised
as unethical conduct.
Notably, relying on professional codes of conduct to address medicalization
is a longer process which only involves disciplinary action for breach of
professional ethics, and not necessarily criminal action. This is a gap in the
legal framework, given that the health care workers are now carrying out this
practice in Kenya. In order to allow for easier detection of FGM when performed
by medical practitioners and also to deter the practice, there is need to include
within the law which criminalizes FGM a definition of what medicalization is,
as well as actions that could be deemed as constituting medicalization and to
provide for appropriate sanctions for such actions.

Chapter 253 of the Laws of Kenya.
Chapter 257 of the Laws of Kenya.
36
Chapter 257 Laws of Kenya
37
National Nurses Association of Kenya (NNAK): Code of Conduct and ethics, 2009. Part 2, sec 5 <
http://www.eacc.go.ke/docs/NNAK-CODE.pdf> accessed 10 October 2016
34
35
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CONCLUSION
Kenya’s legal framework on FGM is quite extensive and wide, but it still fails
to effectively deal with the practice which remains culturally acceptable. It may
be more useful to allow communities that practice FGM as part of their cultures
to internalize fewer, clearer and more cohesive legal norms rather than to have
many legal provisions that remain detached from the communities they affect.

Female genital mutilation under Spanish law*
M. Elena Torres Fernández
Professor, Almeria University.

1. PRESENTATION
The World Health Organisation (henceforward WHO) defines female genital
mutilation/cutting (henceforward FGM) as “all procedures that involve the
partial or total removal of the external female genitalia, or other injury to the
female genital organs for non-medical reasons”.
Cutting comprises a series of practices that all result in the partial or total
removal of external genitalia and that cause permanent health problems, which
are, in many instances, irreversible, although a range of heterogeneous acts
of differing degrees of intrusion on women’s integrity and health are grouped
under this description.
The practice of cutting is presented as a cultural phenomenon in certain
social contexts, originally limited to specific zones of Africa, but more recently,
over the last three or four decades, seen in different communities dispersed
throughout the world, in the context of the African migratory diaspora.
It is within this context, when immigrants from cultures that practice cutting
began settling in Spain during the last decade of the twentieth century, that
female genital mutilation/cutting started to become an important issue, with
the suspicion of its possible practice and evidence of a potential risk situation
for girls of families of African cultures, amongst whom the practice of cutting
is considered a rite of passage and a sign of identity. From this moment on,
attention to this population group at risk transformed into a matter of concern
for the public authorities, seeking to find an integral response that would take
into consideration all the facets or implications of the problem: health, family,
training, welfare, social and legal.
Also in that decade, FGM/C became an area of interest for international
bodies, being regarded as a practice that violates the human rights of those who
undergo it, calling on all countries to eradicate it. In this regard, international
*

Text translated from Spanish. The original paper is available in this book.

246

Socio-cultural and legal aspects of female genital mutilation/cutting

consensus evolved towards the recognition of different violations of human
rights based on the role assigned to women and the creation of specific tools for
its elimination, reflected in various texts, and also in the reinterpretation in terms
of gender of pre-existing institutions aimed at the protection of these rights.
In 1993, the United Nations’ Declaration on the Elimination of Violence
against Women was approved. Amongst the main points set out in this text,
together with the broad definition of “violence against women”, is that of
highlighting the violence that takes place within the context of private life and that
therefore, in many cases, remains invisible to public authorities, being perpetrated
by individuals in their personal relationships. It specifically considers female
genital mutilation/cutting a manifestation of this type of violence and in its Article
4 prevents States from “invoking any custom, tradition or religious consideration
to avoid their obligations” to seek the elimination of violence against women.
In other texts, the issue of female genital mutilation/cutting is presented as a
practice that constitutes an obstacle, in the context of enjoying their own sexuality,
directly linked to sexual and reproductive health. Such was the case in the
Declaration and the Beijing Platform for Action (1995), in the International
Covenant on Economic, Social and Cultural Rights (1966) and in the United
Nations International Conference on Population and Development (1994),
an approach that guided action from the same perspective as the World Health
Organisation addressed the issue, as an aspect of the right of women and girls to
enjoy the highest possible standard of health, in its broadest concept, linked to
the full enjoyment of sexual and reproductive rights.
The goal to eradicate FGM/C requires bringing differing types of resources
into operation - healthcare, training and social care -, which should also have
the support of the legal system, and within this, the means for the restriction of
rights whenever necessary to protect a minor, e.g., confiscating their passport to
prevent the minor travelling if there is a risk she will be subject to mutilation/
cutting. And given its consideration as a serious violation of human rights,
recourse to criminal prosecution is also justified, used in accordance with its
defining character of ultima ratio of the legal system.
With respect to intervention through Criminal Law, there are two aspects
that should be considered: its legality and its appropriateness.
In the first aspect, its legality, it should be pointed out that the assault that
FGM/C implies to women’s personal legal assets justifies the intervention of
the legal system through the use of recourse to the threat and enforcement of a
penalty, in accordance with its character of ultima ratio that defines Criminal Law,
without there being any possibility of justification on the grounds of the legitimate
exercise of the right to freedom of thought. In this context, Article 3.2 of Spanish
Organic Act 4/2000, on the Rights and Freedoms of Foreign Nationals in Spain
(henceforward LOEx), states that, “The regulations relating to the fundamental
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rights of foreign nationals shall be interpreted in accordance with the Universal
Declaration of Human Rights and with international treaties and agreements on
these same issues that are applicable in Spain, without the profession of religious
beliefs or diverse ideological or cultural convictions being permitted as justification
for actions or conduct contrary to the same”. And similarly, the Preamble of Spanish
Organic Act 3/2005 of 8 July 2005, which amends Article 23.4 of the Judiciary Act
(LOPJ) states that, “The fact that the sexual mutilations are a traditional practice
in some countries from which immigrants to the European Union come from may
not be considered justification for not preventing, prosecuting and punishing
such a violation of human rights”.
On the second aspect, the appropriateness to intervene using Criminal Law,
the cultural implications that lead to the practice of FGM/C amongst members of
immigrant collectives need to be taken into consideration. It has been stated that
this practice carries a major identifying component, signifying the belonging to
a group, and that it conditions the prospects of those who undergo it in relation
to their integration and acceptance by the community they belong to. It is for
this character of it being a cultural practice that intervention through Criminal
Law should be evaluated in terms of suitability and effectiveness for the purpose
proposed. In this regard, it is commonly accepted that to eliminate these practices
there should be healthcare, educational and welfare measures readily available
to the collective in question, to contribute to creating awareness of the damaging
effects of the practice within the group itself so that they themselves will decide
to abandon the practice. Penal intervention, while it may not be waived where
applicable, must be preceded by a full raft of socialising measures that may result
in being much more effective in the mid- and long-term in bringing about the
eradication of FGM/C.

2. 1995 SPANISH CRIMINAL CODE
With respect to the Spanish legal system, it should be noted that within
the legislation of its Criminal Code (CP as “Código Penal”) there has historically
existed a chapter of offences called “Of injuries” where it incriminates the
causation of any impairment or diminishment of bodily integrity and effect on
the health of the subject. And this range of offences permitted a punitive response
to any type of injury caused to another person, whatever the specific result
effected on their health or integrity. In this sense, criminal legislation had classes
of offences available that could be applied to whoever caused mutilation/cutting
to female genital organs. Nevertheless, no sentence existed that specifically
addressed holding a person responsible for producing the consequence of the
mutilation/cutting of female genital organs, including the performing of this type
of act, within a specific, existing class of offence.
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The act of totally or partially cutting or amputating female external sexual
organs is an act that signifies the diminishment of the bodily integrity of whoever
is subject to it. And it is an act that was able to be accommodated in different
classes of offence categories in the 1995 Spanish Criminal Code, pursuant to the
seriousness and significance of the resulting injury suffered.
Therefore, by evaluating the objective significance of the result caused by
the act of cutting female external genitalia according to its effect on the health
and physical capability of the female affected, the act could constitute one of the
following personal injury offences:
Basic class of personal injury offence under Article 147 CP: “Whoever, by
any means or procedure, causes another person an injury that undermines their
bodily integrity or their physical or mental health, shall be convicted of a personal
injury offence, with a sentence of three months to three years or a penalty of six
to twelve months, whenever the injury objectively requires, as well as initial
medical care, clinical or surgical treatment”. It is worth noting the aggravating
factor applicable to this class of offence under Article 148. 3rd. “if the victim is
under twelve years old or is incapacitated”.
Aggravated class of personal injury offence under Article 149 CP: “Whoever
causes another person, by any means or procedure, to lose or lose the use of a
major organ or limb, or a sense, sexual impotence, sterility, serious deformity,
or to suffer a serious somatic or psychological disorder, shall be punished with a
sentence of imprisonment of six to twelve years”.
Aggravated class of personal injury offence under Article 150 CP: “Whoever
causes another person to lose or lose the use of a non-major organ or limb, or a
deformity, shall be punished with a sentence of imprisonment of three to six years”.
These are offences formulated on the basis of descriptions, with evaluative
wording and with a certain degree of vagueness, requiring the task of specification
and interpretation by the judge. At all events, whatever the interpretation by the
judge, they would have to be included in one of these three offences, at the very
least, in the personal injury offences under Article 147 CP, basic class.

3. SPANISH ORGANIC ACT 11/2003 OF 29 SEPTEMBER,
ON SPECIFIC MEASURES REGARDING PUBLIC SAFETY,
DOMESTIC VIOLENCE, AND THE SOCIAL INTEGRATION OF
FOREIGN NATIONALS
Spanish Organic Act 11/2003 of 29 September amends the Spanish
Criminal Code, and specifically regulates the offence of genital mutilation/cutting
through the inclusion of a new paragraph in Article 149 of the Spanish Criminal
Code. This article describes an aggravated class of personal injury offence in
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accordance with its significance, to which the newly resulting injury is expressly
described. Its text is the following:
“2. Whoever causes another person genital mutilation/cutting in any of its manifestations shall be punished with a sentence of imprisonment of six to twelve years. If the victim
is a minor or incapacitated, the penalty of special suspension of parental rights and duties, tutelage, guardianship or foster care shall be imposed for a period of four to ten years,
if the judge considers it appropriate in the interests of the minor or incapacitated person”.

The act proscribed in the class of offence under Article 149.2 consists in
“causing another person genital mutilation”. It can therefore be said that the
expression “genital mutilation” describes the amputation of external sexual
organs, and, given that the class of offence refers to the conduct of causing
to another, this being a third person of an unidentified gender formulated in
the same way as in the basic class of personal injury offence, the mutilation/
cutting in this class of offence under 149.2 can be of both a man and a woman.
Such a conclusion is reaffirmed by defining the result of the offence as “sexual
mutilation/cutting in any of its manifestations”, permitting the inclusion of any
act that has the effect of the removal of a sexual organ, whether it be male or
female, as in both cases it is the manifestation of a sexual amputation. Despite
the legal wording in generic terms, the kind of acts that gave rise to this offence
being included in the Code was female genital cutting, and it is the prevention of
these acts that was specifically being sought using the threat of punishment, as
demonstrated in parliamentary work and the Preamble to the Act.
Before the express classification of sexual mutilation/cutting in Article 149.2,
the amputation of male sexual organs was regarded as the loss of major organ in
case law, whilst the absence of judicial decisions with respect to the cutting of
the clitoris prevents us knowing whether this was or was not considered a major
organ. Various opinions have been voiced in support of its consideration as such
during parliamentary proceedings, and also by some authors. Nevertheless, its
definitive consideration as a “major organ” would be determined through the
interpretation of such a concept, with the ensuing measure of legal uncertainty.
It was therefore not a genuine lack of classes of criminal offences to deal
with female genital mutilation/cutting that justified the legal reform, as it was
possible to punish by means of the already-existing personal injury offences, but
rather the desire to give the injuries that destroy a satisfactory sex life for women
the same aggravated legal treatment, and that, in the absence of this amendment,
had punitive measures that required interpretation. Personal injuries of a similar
significance caused to a male (loss of external sexual organs) at all events were
reconcilable with one of the most serious modalities of offence, as the amputation
of a male’s external genitals in case law was considered the loss of a major organ.
Nevertheless, the severity of the punishment laid down for the class of
personal injury offence under Article 149 CP, of between six and twelve years
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of imprisonment, requires that the significance of the female genital mutilation/
cutting is objectively equal to the results described in Article 149.1 of “loss or loss
of use of a major organ, sexual impotence or sterility, serious deformity, serious
illness”. In this context, it should be pointed out that in the practice of FGM/C,
the existence of different modalities have been documented, recognised in the
classification drawn up by the WHO, and not all of these produce an effect of loss
or loss of use of an organ, signifying the total incapacity of the affected organ to
fulfil its organic function.
With regard to this, legal theory and case law have proposed a restrictive
interpretation on the scope of application of the offence under Article 149.2 CP to
the cases of genital mutilation/cutting of a gravity comparable to the loss or loss of
use of the member, when its functionality is totally annulled. In this context, we can
see the reasoning behind the Ruling of the Provincial Court of Barcelona 7145 of
14 June 2013, that tried the case of a male of legal age, who during sexual relations
with his partner, bit the genitals of the woman so hard that he tore off part of them,
later spitting it out. The Court finally classified the acts as an offence under Article
150. They considered that it had been proven that it had not produced the loss of the
clitoris, or its disablement, and the victim had not noted its functionality diminished
with regard to obtaining sexual satisfaction, the result required in order to apply
the class of personal injury offence under Article 149.2 CP. It was replaced with the
application of the offence under Article 150, considering that the bodily harm
caused was a non-serious deformity, an offence punished with a lesser penalty.
Alongside this, another kind of argument was introduced, considering that
the class of acts that the legislator wanted to proscribe in the offence of genital
mutilation/cutting under Article 149.2 was genital mutilations carried out on
alleged religious or cultural grounds. The purpose of this provision was to “combat
these unacceptable cultural practices”. And given that the case on trial lacked this
cultural element, it avoided the application of this provision. This argument deserves
to be criticised. The description of the offence in Criminal Law does not demand
any element relating to the motivation of the perpetrator who carries out the act of
genitally mutilating. This means that the offence can be applied to any person who
intentionally causes genital mutilation/cutting, whatever their motives for doing
so. The offence does not require any motivation or specific purpose in order to be
applied. This does not signify not being aware that the class of personal injury that
constitutes genital mutilation/cutting will occur mainly amongst certain collectives
from a socio-cultural environment, but the provision does not prevent its application
to other subjects who also perform the same, without distinction.
Social pressure and the perception that mutilation/cutting activity is an asset
or an obligatory act amongst those who practise it, having a significant impact on
their prospects of integration into the social community they belong to, make their
access to either knowledge of, or the justification for, the directive content of Criminal
Law diminished or conditioned by the weight of tradition, and consequently has a
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bearing on their culpability, as their intervention is inextricably influenced by the
different value they place on this type of act. It is in the blameworthiness, as the legal
judgement of personal culpability, where the analysis of factors that influence the
capacity of the subject to adjust their behaviour to the penal norm has its place. And
the ideal legal institution to channel the cultural conditioning that affects immigrants
is the error of the legality of the act.
There have been several sentences that have proposed the possible
application of the error of law in relation to the act of FGM/C, although the courts
have only taken it into consideration in its modality of avoidable error, with the
effect of mitigation of the penalty, but not the exclusion of penal responsibility.
These sentences have been incorporated in the case law section.

4. SPANISH CRIMINAL JURISDICTION IN ACTS COMMITTED
ABROAD: SPANISH ORGANIC ACT 3/2005 OF 8 JULY.
AMENDED BY SPANISH ORGANIC ACT 1/2014 OF 13 MARCH
In 2005, the amendment of the Judiciary Act (LOPJ) took place through
Organic Act 3/2005 of 8 July, to prosecute the practice of female genital
mutilation/cutting extraterritorially. Its text adds a new section g) to Article 23.4
LOPJ which reads as follows:
“The relatives of female genital mutilation/cutting, providing those responsible are in Spain”.

Its aim is to prevent impunity of such acts when they are carried out in the
countries of origin of the girls’ families, during a holiday trip.
The regulating law that governs the scope of Spanish jurisdiction in penal
affairs was again amended in 2014, to incorporate aspects required by the
Istanbul Convention.
Therefore the text in force under Article 23.4 LOPJ, Organic Law 1/2014 of
13 March is the following:
“Similarly, Spanish jurisdiction will apply to investigate acts committed by Spanish nationals or foreign nationals outside the territory of Spain that can be classified, according
to Spanish Law, as any of the following offences, when they meet the conditions stated:
i) Offences regulated in the Council of Europe convention 11. 05. 2011, on the prevention and fight against violence against women and domestic violence, providing:
   1. the offence was committed by a Spanish national;
   2. the offence was committed by a foreign national who has their habitual residence in Spanish territory; or
   3. the offence was committed against a victim who, at the time of the offence
being committed, had Spanish citizenship or habitual residence in Spain,
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providing the person alleged to have perpetrated the criminal offence is in
Spanish territory”.

5. FGM/C CASE LAW
Court Ruling of Gerona Court of Investigation No. 8 of 20 June 2007
With a family trip planned to the country of origin where FGM/C is practised, the
underage daughter is prohibited from leaving the country, as there exists a risk that she
will undergo genital cutting. Civil precautionary measure to protect underage girls.

Ruling of the Provincial Court of Teruel 197 of 15 November 2011
In May 2009, the mother of Gambian origin moved to Spain with her
daughter of a few months for family reunification with her husband. Between
two visits to the paediatrician for care of the girl, it is observed that she has
undergone genital cutting, without there having been any departure abroad by
neither the parents nor the minor. At the first medical visit, the girl had not been
cut and at the following medical examination, it is observed that she has been cut.
The ruling considered it an offence of genital mutilation/cutting under
Article 149.2, committed by both father and mother. With regard to the mother,
the offence was considered an avoidable error of law, mitigating the punishment
by two degrees, imposing the penalty of 2 years’ imprisonment. The short amount
of time the mother had lived in Spain, her lack of knowledge of the language,
and having relations solely with her personal environment of immigrants of the
same origin as her, prevented her from knowing about the penal prohibition,
although having the nature of avoidable error, the error could have been avoided
by speaking with her husband. With regard to the father, the error was dismissed
as his having lived in Spain for 10 years and having a command of the language
excluded his alleged ignorance of the prohibition of such an act.

Ruling of the Supreme Court 7827 of 31 October 2012
Concerns the appeal against the previous ruling of the Provincial Court of
Teruel (15.11.2011) and upholds the decision of the judgement passed by the
Provincial Court.

Ruling of the National High Court 1323 of 4 April 2013
Girl of three years of age who is discovered to have been cut during a routine
visit to the paediatrician. Cutting practised in Senegal before the family reunified
in Spain, where the father of the child lived.
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The mother is condemned as the perpetrator of the offence of genital
mutilation/cutting under Article 149.2 CP on the basis of commission by
omission, with the application of avoidable error of law under Article 14.3,
mitigating the penalty of the class of offence of between 6 and 12 years’
imprisonment to a penalty two degrees lower with a duration of 2 years.
It considers that in applying Article 3.2 of Spanish Organic Act 4/2000, on the
Rights and Freedoms of Foreign Nationals, the possession of religious, ideological or
cultural beliefs cannot be cited as justification for acts against human rights.

Ruling of the Supreme Court 5908 of 16 December 2013
The ruling concerns the appeal against the previous sentence of the National
High Court of 4.04.2013. It overturns the conviction for the offence under Article
149.2 CP on the basis of commission by omission under Article 11, on the grounds
of there being no subjective element of commission by omission. The mother did
not know that leaving her daughter in the company of her grandmother would
incur a risk of her being subject to genital cutting. At the time of her omission she
was not aware of the risk to the girl.

Ruling of the Provincial Court of Barcelona 4991 of 13 May 2013
Parents of Gambian origin who subject their two underage daughters to the
cutting of their clitoris, acts confirmed by paediatricians during medical visits. In
the first visit, the girls had not been harmed. In the second, the girls had been cut.
Both parents are convicted for the offence of genital mutilation/cutting
under Article 149.2 CP on the basis of commission by omission under Article
11, and punished with 6 years’ imprisonment for each of the two offences of
genital mutilation/cutting committed. It dismisses the error of law in any of its
modalities, avoidable or unavoidable, for considering that the allegation that the
acts took place abroad, and also concealing the acts, demonstrates knowledge of
the prohibition of these acts under our legal system.

Ruling of the Supreme Court 2026 of 08 May 2014
Concerns the appeal against the previous ruling of the Provincial Court of
Barcelona (13.05.2013) and upholds the decision of the judgement passed by the
Provincial Court.

Ruling of the Provincial Court of Barcelona 7145 of 14 June 2013
Male of legal age, who during sexual relations with his partner bit the
genitals of the woman so hard that he tore off part of them, later spitting it out.

254

Socio-cultural and legal aspects of female genital mutilation/cutting

The Prosecution Service accused him of the offence of genital mutilation/
cutting under Article 149.2 CP, given that the injuries caused resulted in the
partial cutting of the clitoris and the inner labia. The Court finally classified the
acts as an offence under Article 150. This view was based on two arguments. The
first, considers that the class of acts that the legislator sought to prohibit in the
offence of genital mutilation/cutting under Article 149.2 are genital mutilations/
cutting carried out on alleged religious or cultural grounds. The purpose of this
provision was to “combat these unacceptable cultural practices”. And given that
the case on trial lacked this cultural element in the behaviour of the perpetrator,
it avoided the application of this provision. The second argument was that it had
been proven that it had not produced the loss of the clitoris, or its disablement,
and the victim had not noted its functionality diminished with regard to obtaining
sexual satisfaction, the result required to be able to apply the class of offence under
Article 149.2 CP. It was replaced with the application of the offence under Article
150, considering that the bodily damage caused was a non-serious deformity.

Ruling of the National High Court 496 of 24 February 2014
Gambian mother of two underage girls, who, during a holiday trip to her
place of origin, leaves the two girls in the care of their grandmother for a period
of time, the moment when the grandmother performs the cutting on the girls
without the mother’s consent.
The ruling dismisses the mother’s criminal responsibility for the offence of
genital mutilation/cutting under Article 149.2 CP on the basis of commission by
omission, given that the subjective element regarding the omission is absent, and
considering it proven that the mother did not consent to the carrying out of the
genital cutting by another person. Neither of the parents of the two minors were
convicted.
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Critical analysis of the legal measures
on Female Genital Mutilation in Europe*
Julia Ropero Carrasco
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I. CONCEPT
Female Genital Mutilation (henceforward FGM) represents a serious
violation of human rights, as is set out in the most recent International Law.
This circumstance, and the extent of the practice at a global level, requires the
intervention of Criminal Law. Nevertheless, the application of Criminal Law in
destination countries to migrants, parents of the mutilated minors, creates a
whole series of dilemmas that need to be tackled not only from a humanitarian
perspective, but also in the interests of a greater legitimacy in the intervention.
The hypothesis put forward in this work is that to address this challenge it is
necessary to reflect upon the lack of consensus in the area of the European Union
on penal standards concerning gender based violence, which, in my opinion,
FGM is a form of.

II. THE DILEMMA OF PENAL INTERVENTION IN CASES OF FGM
IN WESTERN COUNTRIES
At this point in time, it is clear that FGM causes major injury to physical
integrity. Along with the scars of a physical nature, mention should be made of
the violation of moral integrity and all the negative impacts that this intervention
causes to the free development and enjoyment of sexuality in women. For all these
reasons, the intervention of Criminal Law in the fight against FGM is essential.
That said, the use of Criminal Law as a mechanism for response to, and
prevention of, FGM creates numerous problems that have as yet not been
resolved. In Egypt and sub-Saharan Africa, regions of the world where FGM is
most widespread, the most significant difficulty to be tackled is the Criminal
*

Text translated from Spanish. The original paper is available in this book.
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Law’s lack of effectiveness. And this ineffectiveness in the countries of origin
leads to a consolidation of the practice, with the belief extending that, outside the
scope of the law, there are other moral, social and cultural standards that prevail.
This conviction accompanies migrants to the Western world, and results
in the pretension of their having the right to cultural identity through the
preservation of their own traditions. The clash between this pretension and
the reality of the destination countries is much more dramatic in regard to
FGM compared with other practices, such as the use of the veil, for example:
FGM provokes revulsion amongst the society, and the feeling of disapproval,
accentuated by the labelling created by penal intervention, extends not only to
the cut girls and girls at risk, but also to their parents and relatives.

III. ELABORATING ON THE PROBLEM: PENAL RESPONSE,
PROTECTION OF MINORS AND THE RIGHT TO FAMILY
REUNIFICATION
Article 149 of the Spanish Criminal Code punishes FGM with prison
sentences of six to twelve years: entry into prison of the perpetrators of the
crime with no possibility of a suspended sentence. The conviction of the parents
as perpetrators (although it may be for an offence of omission owing to their
responsibility as guardians) leaves the minors under the tutelage of the State.
This adds the state of vulnerability and revictimisation at having lost their most
immediate family environment, which is now criminalised, to their condition as
victim of mutilation and their status as belonging to a marginal collective.
The contradiction generated by the need to apply Criminal Law with the
consequences arising from its application in the protection of minors can also be
seen in Act 26/2015 of 28 July, modifying the system for the protection of children
and adolescents, that in its Article 11 simultaneously recognises as guiding
principles of administrative actions the paramount importance of the best
interests of the child (letter a), the maintenance of their family of origin, unless it
is not in the interest of their welfare (letter b), their family and social integration
(letter c), and the protection against all forms of violence (...) including (...) female
genital mutilation and any other form of abuse (letter i).
It is clear from this act that one of the guiding principles is the protection
of minors against female genital mutilation, which, amongst other measures,
its classification in the Criminal Code responds to. That said, if the mutilation
has already occurred before the girls arrive in Spain, or takes place in Spanish
territory and has been discovered and is undergoing trial, the paramount
importance of the best interests of the child should be present in the different
aspects to be considered: during the criminal proceedings, in the sentence to be
imposed, and in the terms of its execution.
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Indeed, the negative consequences on the minors resulting from the
criminalisation and imprisonment of their parents may be behind case law that
tends towards acquittal or mitigation of the sentence, citing either ignorance
of the mutilation, the absence of the intention to cause injury, or the error on
the illegality of their conduct. Nevertheless, a thorough analysis of case law
decisions does not permit us to deduce a clear criterion of treatment, as similar
situations have arrived at highly diverse solutions, whereby alleging ignorance of
the situation has been recognised as an extenuating circumstance, a mitigating
factor, or reason for explicit dismissal, without there being significant differences
in the factual accounts of the cases on trial.
For all the above reasons, it appears that there is no clear consensus on how
the response of the State should be, bearing in mind the special concern of the
protection of minors.

IV. PROPOSALS TO OVERCOME THE ISSUES RAISED
In my opinion, a legal response that seeks fairness with regard to the
phenomenon of FGM in the Western world, and specifically in Europe, depends
on the observance of the following considerations.

1. Gender inequality in the origin of practices that control a woman’s
sexuality as a universal referent
Critical voices that demand the move away from an ethnocentric position in
the evaluation of FGM have contributed to maintaining a reflective attitude that
warns of the complexity of the problem and the difficulties of dealing with it in
destination countries.
A more detailed analysis of reasons explaining the perpetuation of
this practice has revealed, as the predominant theory, the desire to control
women’s sexuality: mutilation guarantees purity, virginity, women’s
subordination and, therefore, family honour. This said, it is worth bearing
in mind that regarding the woman as an inferior being, subordinate to men,
who finds her social function in marriage and childbearing, is not exclusive to
cultures that practice FGM, but rather it is a global issue, seen more in regions
that have developed less socially and politically, and where there are practices
such as forced marriage, punishment for adultery, honour killings and the
general infliction of such practices that guarantee this control. Asymmetry
in relationships between men and women is not exclusive to these regions,
but rather it survives in the majority of countries and continues to be
underpinned, essentially, by the perception that the woman is a possession
of the man, particularly in the area of sexuality. The exaltation of virginity in
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women is a universal referent, present in almost all religions and forming the
basis of many cultural conventions.
This universality in the parameters of gender relationships should
contribute to relativizing the posture of moral superiority when tackling the
problem of FGM and encourage a more detailed analysis avoiding simplifications
whereby these practices are considered a strange “aberration” to our supposedly
superior cultural baggage.

2. At all events: FGM as an injury to fundamental rights
Meanwhile, the mentioned process of relativisation would not mean
a reduction of the injuries caused by FGM: not only have the scars of the
intervention on physical integrity and health been clinically demonstrated, but
the mutilation carried out on girls, who do not have the capacity to consent,
inherently represents a violation against dignity and degrading treatment.
Acknowledgment of the practice of FGM as a serious breach of universally
recognised fundamental rights is an undeniable step forward in the struggle
against it and, in general, in the eradication of traditions that violate human
rights.

3. Specific proposals for activities and policies in Africa and in western
countries
Taking into account everything outlined to this point, the following initiatives
should be pursued.
First. In western countries, we should reject a concept of integration that
involves subjugating persons to a type of superior ethical status. Integration
should mean the essential recognition of the dignity of all human beings, upheld
by International Law, which impels fundamental rights of a universal nature
to be protected above social and cultural considerations, but that at the same
time demands that this protection does not solely conform to Law, but that it is
dispensed with the least possible cost and with the greatest legitimacy.
Second. In both Africa and in Europe it is important to contribute to the
empowerment of African women (who are primarily affected), encouraging
their contact with non-governmental organisations and state and international
institutions that work in education, specifically based on the voices of the women
affected themselves who contribute to the eradication of FGM (subsequently
rolling out the prevention programmes with the involvement of the men, without
whom it will not be possible to end this tradition, especially in tribal social
structures).
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Third. It is necessary to promote a conceptual clarification that contributes
to a better understanding of the phenomenon. FGM is performed on girls and
represents a practice whose essential objective is the assignment of a subordinate
role to women. If we remember that the control of a woman’s sexuality is a
practice that extends across all cultures, then we will be better able to approach
this phenomenon from different perspectives:
— Observing that the gender discrimination that lies at its core is not alien
to us, and therefore any reaction cannot be based on a moral superiority.
— Recognising that in all cases, Criminal Law must intervene in the same
way as in other cases of gender based violence, concerning offences
against fundamental legal assets.
  
FGM cannot be compared to other social practices that modify
adult woman’s bodies (cosmetic operations, etc.) as FGM is, first and
foremost, carried out on girls who are incapable of giving their consent
and involves a mutilation that affects health and the enjoyment of
sexuality. This element, the fact of performing it on girls, confers FGM
a special gravity that cannot be disputed. To this should be added the
consideration of FGM as an act of gender based violence. This dual
understanding is the only way of comprehending the phenomenon
correctly.
— The proposal, namely to prioritise the social response and integration
in the destination countries, although maintaining a necessary
penal intervention subject to limits, requires taking into account the
possibility of applying extenuating or mitigating circumstances laid
down in law, that relate to the difficulties of assimilating social norms
that contradict values adopted since childhood in the countries of
origin. The most suitable way to include this possibility is the error of
law (Article 14.3), that allows for the reduction of the penalty in cases
where there is diminished awareness of the unlawfulness of the acts.

V. FINAL CONCLUSIONS
The dilemma of penal intervention arises when, having vigorously
condemned the practice and advocated the use of the Criminal Code in the
prosecution of FGM, we find ourselves having to send a mutilated woman to
prison for several years for having mutilated her daughter, separating her from
her child and leaving the minor in the care of the father (who has sometimes
alleged he knew nothing because this is a woman’s thing), or under the tutelage
of the State. It is then that we realise that, far from gaining satisfactory results by
viewing everything in black and white and simplified terms, we now do not know
who the victims are and who the executioners are, and come to the conclusion
that we could be cooperating in failing to provide protection to minors.
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Maybe we should start by first getting it clear in our own minds: by clearly
defining FGM as an act of gender based violence which requires that we start by
conceptualising gender based violence itself; by clearly establishing standards
in the understanding of a phenomenon whose complexity demands addressing a
structural response with rigour and courage, that implements far-reaching and
widespread measures (amongst which the Criminal Code really is the ultima
ratio) and by accepting, once and for all, that gender based violence, including
FGM, is a serious consequence of a situation of inequality between the sexes and
of the subordination of women to varying degrees. The insistence on defining
the problem on the differentiation between victim and executioner, ignoring the
responsibility of the collective as a whole (including the influential political and/
or community referents) does not contribute to resolving this challenge with the
legal system and the priority it deserves.
The policy of the European Union in this respect, focusing essentially on
attention to the victims, may be significant owing to its shortcomings, for the
need to define gender based violence more precisely. Gender based violence
does not refer to acts of violence of men against women: it is a much more
complex phenomenon, where violence between the couple is just one strand. The
simplification that reduces the problem to a type of confrontation between man/
woman is puerile and prevents the dignified treatment of this serious problem.
In this context, the European Union has concentrated its efforts on the
European Protection Order, an instrument of judicial cooperation that enables
the roll-out of measures for the protection of victims regardless of which EU
country they are in. Without undermining the positive consequences in its
attention to the victims, the implementation of the European Protection Order
(EPO) has revealed diverse flaws in the system:
— The first is to do with the different clauses it contains, that in practice
enable a significant fragmentation in penal cooperation.
— In the second place, the EPO does not seek legal harmonisation between
the various States and its application depends on earlier judicial decisions, meaning that protection is ultimately weakened.
— But, most notably, the most undesirable consequences have been the rejection of the implementation of regulatory standards and the definition
of a comprehensive strategy in the fight against gender based violence.
All these observations should be brought to the study and treatment of FGM,
bearing in mind that, in this last point, it is also necessary to add the policies of
social integration for migration. This work cannot be glossed over with partial
responses and much less with reactions that are sexist and that resist recognising
the equality of the rights of women.

International Protection for Girls and Women
suffering from Gender-related Persecution:
Female Genital Mutilation as a Ground for Asylum*
Charlotte Chevalier
INTACT
It stands out from a UN High Commissioner for Refugees (UNHCR) statistical
study for the 2008 to 2011 period that each and every year, almost 20,000 girls
and women who are applying for asylum within the European Union originate
from countries in which FGM are practised1.
Female genital mutilations/cuttings are considered internationally as a
serious human rights violation1 and constitute a form of specific persecution
against women and children since such practices disproportionally impact young
girls. An FGM is a form of persistent violence. A girl or a woman may be submitted
to new forms of FGM and suffer particular long-term consequences.

MAIN LEGAL SOURCES
At the international level:
Ø
Ø

*

The Convention relating to the Status of Refugees, 28 July 1951 (known
as the Geneva Convention) and the 1967 Protocol relating to the Status
of Refugees.
Definition of a refugee and condition to be recognized as a refugee (art.1,
2° of the Geneva Convention): 1) be outside one’s country of origin;
2) owing to a rightful fear; 3) be suffering from persecution; 4) on the
ground of one of the five causes established by the Geneva Convention:
race, religion, nationality, belonging to a certain social group and political
opinions; 5) without any protection available in the country of origin.
• No reference to the gender notion nor to the particular needs in the
Convention:
Text translated from original paper in French.
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• Interpretation of the Handbook on Procedures and Criteria for
Determining Refugee Status under the 1951 Convention and the 1967
Protocol relating to the Status of Refugees (1979, reed. 1992) (considering the vulnerability when examining an application for asylum, in particular the UFMs); UNHCR Gender-Related persecution
Guidelines (2008) and UNHCR Guidance note on refugee claims relating to female genital mutilation (2009).

At the European level
Ø

Ø

The Council of Europe Convention on preventing and combating violence
against women and domestic violence specifically establishes a link between violence against women based on gender and the definition of the
refugee status under the Geneva Convention (articles 60 and 61).
The recasts of the ‘reception’, ‘qualification’ and ‘procedure’ European
directives seek to incorporate a gender and vulnerability dimension in
the field of asylum.
• Directive 2011/95/EU known as ‘Qualification’: reference to gender and persecution specific to age and gender + notion of child’s
interest;
• Directive 2013/33/EU known as ‘Reception’: definition and identification of vulnerable persons, amongst whom are victims of female
genital mutilations/cuttings, specifically targeted (article 21);
• Directive 2013/32/EU known as ‘Procedure’: special procedure
guarantees for those persons with special needs.

Different situations relative to the FGM which may be ground for asylum
Ø
Ø
Ø
Ø
Ø
Ø

Women or unaccompanied foreign minor girls (UFM) or intact minor
girls, but originating from a country where FGM is practised;
The parents of an intact girl seek asylum in order to protect her from an
FGM in the country of origin;
The women/girls who have been subject to an FGM and fear a new form
of persecution based on gender (re-excision, new infibulation, forced
marriage, sororate/levirate, domestic violence, etc.);
The persons who oppose excision and fear threats and reprisals owing
to their refusal to have tradition followed;
The women and girls who refuse to become excisers in the country of
origin;
The women who benefited from surgical repair (defibulation, repair)
and fear a new FGM should they return;

Establishing the facts and assessing the asylum application
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Ø

Ø

Ø
Ø

Ø

Ø
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The authorities study the application for protection relative to a fear
of FGM based on the declarations of the girls/women and material elements they may file (excision/non-excision certificate, other medical
documents and psychological reports, marriage certificate, children’s
birth certificates, evidence, photos, etc.).
The medical or psychological documents are prima facie evidence of the
persecutions they have been subjected to and enable to document the
difficulties to tell a connected narrative. Simply because the applicant’s
words are not credible does not enable to withdraw the conclusive force
of a medical document certifying acts of torture (or FGM).1
In the right to asylum: the burden of proof must rest jointly with the asylum seeker and the competent authorities (shared cooperation, art. 4 §
1 ‘Qualification’ Directive)2.
To assess the credibility of the application and the need for protection,
the authorities study the in concreto profile of the applicant, i.e. the individual and contextual circumstances:
• Asylum seeker profile = subjective fear.
• Information on the country of origin = objective situation (FGM prevalence rate, effective (or not) protection of girls and women by the
Government, tangible (non) application of the law forbidding FGM,
etc.).
The authorities must show some flexibility when examining credibility.
Documented evidence is not mandatory and the benefit of doubt must
prevail when the declarations are consistent, plausible and when overall credibility has been established (art. 4 § 5, ‘Qualification’ Directive).
Presumed persecution when persecution was inflicted in the past.
Having been submitted to an FGM is a serious indication of fear of persecution. The burden of proof there are valid reasons to think that this
persecution or serious harm will not be repeated falls on the authorities. (art.4 §4 qualification directive).

Obstacles to the establishment of gender-related violence facts
Ø
Ø

Difficulty to produce material elements of gender-related threats and/
or persecutions, which should be a shared burden of the asylum instances (joint burden of proof principle regarding asylum);
Difficulty to mention such issues as FGM and sexual violence, considered taboo and ground for shame;

1
See ECHR, decisions R.C. v. Sweden dated 9 March 2010 (application no 41827/07); MO. M. v.
France dated 18 April 2013 (application no 18372/10); I. v. Sweden dated 5 September 2013 (application
no 61204/09); R.J. v. France dated 19 September 2013 (application no 10466/11).
2
See, UNHCR, Guide of des procedures and criteria to be applied, § 196 ; ECJ, M.M (C-277/11) v.
Minister for Justice Equality and Law Reform , Ireland 22 November 2012.
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Ø
Ø
Ø
Ø

Communication barrier;
Considering the vulnerability of the asylum seeker (age, sex, gender
identity, submitted to several violence/discriminations, education level
and illiteracy, path, psychological consequences, etc.);
Impact of gender-related persecutions on the ability to tell a consistent,
logical story;
Lack of specific information on the situation of girls/women in the country of origin (Country of Origin Information): cultural and gender-based approach needed.

Girls and women submitted to an FGM described as ‘vulnerable’
Ø

Ø

Ø

The recasting of the directive relative to reception provides a definition
of vulnerable persons, specifically including those submitted to an FGM
as an example of girls/women who have been submitted to tortures, rapes
or other serious forms of psychological, physical or sexual violence (article 21). That same recasting provides that the specific needs of vulnerable persons must be identified within a ‘reasonable period’ (art. 22).
This early identification aims at implementing adequate, medical and
psychological support for such vulnerable persons who have been submitted to torture, rape or other forms of violence, during the entire
length of the proceedings, as well as adequate training for those working in the field of support to vulnerable persons (art. 25).
The recasting of the ‘procedure’ directive provides special procedural
guarantees throughout all the various stages of the procedure (art. 24 §
1, 2, 3 and 4).

Persecution specific to the child and family unity
Ø
Ø
Ø
Ø
Ø

When an FGM-based application for asylum is for a minor girl, she will
then be considered as the main applicant even if she is accompanied by
her parents or is unable to express her fear.
A well-founded fear of the parents on behalf of their children or owing
to their own opposition to the FGM practices may arise after the birth of
a daughter, after they left their country of origin.
The competent authorities must ensure that the procedural guarantees,
the maintaining techniques and credibility assessment are adapted and
appropriate to the child.
Assessing the protection need is based more on an objective risk analysis the child is exposed to, even if the child does not express any fear.
According to the fundamental principles of family unity and the best interest of the child, the refugee status granted to the child who has reasons to fear an FGM must, as a derived right, benefit the child’s parents.
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PREVENTION AND PROTECTION POLICIES
IN EUROPE

Estimating prevalence
of female genital mutilation in Europe
Els Leye, Vrije
Universiteit Brussels and Ghent University.
In this paper, there are 3 main questions that I would like to address:
•
•
•

Do we need to know the prevalence of FGM?
Do we currently know how many girls and women are affected by FGM
in Europe?
What has been done and could be done to increase knowledge on prevalence of FGM in Europe?

DO WE NEED TO KNOW THE PREVALENCE OF FGM?
Given there is a growing number of migrants in Europe, women and girls
with FGM or at risk of FGM are present in Europe and address a number of
services with issues related to their FGM status. It remains very hard to draw
conclusions on the necessity, efficiency, efficacy of future actions towards FGM,
in the absence of comparable and reliable prevalence data and in the absence of
systematic data collections, as no trends can be assessed.
Reliable and representative prevalence data are also useful for a number of
reasons:
•
•
•
•

To make FGM in the EU visible
To track progress of FGM prevention activities
To inform decision making and policy making
To determine resource allocation.

The lack of prevalence data is one of the major missing links in the
development of adequate policy responses to FGM in Europe, according to
Amnesty International. It should also be noted that prevalence studies yield
sensitive data and can be used for ideological/political reasons.
The need for prevalence data has been expressed by a number of EU policy
institutions, including the European Commission in several communications
(see e.g. Communication from EC to EP and Council, November 2013) and by
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the European Parliament in several Resolutions. National governments and
civil society organisations have equally requested reliable prevalence data.
Most importantly however, it is explicitly mentioned in the Council of Europe
Convention on preventing and combating violence against women and domestic
violence nº 210 or Istanbul Convention (Art 11). The Istanbul Convention was
adopted in 2011, and is the first treaty to recognise that FGM exists in Europe.
Article 11 – Data collection and research
1. For the purpose of the implementation of this Convention, Parties shall undertake to:
   a)  ollect disaggregated relevant statistical data at regular intervals on cases of
all forms of violence covered by the scope of this Convention;
   b) support research in the field of all forms of violence covered by the scope of this
Convention in order to study its root causes and effects, incidences and conviction rates, as well as the efficacy of measures taken to implement this convention.
2. Parties shall endeavour to conduct population-based surveys at regular intervals to assess the prevalence of and trends in all forms of violence
covered by the scope of this Convention.
3. Parties shall provide the group of experts, as referred to in Article 66 of this
Convention, with the information collected pursuant to this article in order to
stimulate international co-operation and enable international benchmarking.
4. Parties shall ensure that the information collected pursuant to this article is available to the public.

The answer to the question whether we need to know the prevalence of FGM
in Europe, is definitely positive.

WHAT DO WE KNOW SO FAR?
In the EU, the prevalence of FGM is unknown. Some countries developed
prevalence studies, but there is no overall figure for Europe, as there are no
systematic representative surveys. FGM is well documented in 27 countries in
Africa (+ Yemen and Iraq), as prevalence data have been produced using a standard
survey method (DHS) as well as the Multiple Indicator Cluster Surveys (MICS),
which allows for assessing trends and reliable comparable estimates. In Asia,
there’s equally an increasing number of research studies on FGM prevalence.
The number that is often reproduced when it comes to Europe is 500.000
(EP Resolution 2012). The fact that no details are available on the method that
was used to produce this number is problematic. A report by UNHCR states that
per year, more than 20 000 women/girls from FGM practising countries seek
asylum in the EU, of whom in 2013 around 16 000 are potentially affected by
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FGM at the time of arrival in the EU (UNHCR, 2013). It should also be noted that
the following European countries have produced prevalence studies: Belgium,
Germany, Hungary, Ireland, Italy, the Netherlands, Portugal and the UK.
The methodology that is most commonly used is the extrapolationof-African-prevalence-data-method. Data sources used in these studies are
population census data containing the number of female migrants from FGM risk
countries, resident in an EU country, complemented with birth registers, child
protection registers, etc. Occasionally other data sources are used to include
asylum seekers, refugees, undocumented migrants and second/third generation
of girls and women.
A number of limitations of the extrapolation method have been identified:
•
•
•
•
•
•
•

Census data may lack aggregation by African country of origin, country
of birth and length of stay;
There are no repeated estimations, so no trends can be assessed;
Varying definitions of girls at risk are used;
Census data may not reflect recent changes in migrant populations;
Asylum seekers, refugees and undocumented migrants, as well as 2nd &
3rd generation population are often not included;
The influence of migration on the practice is not taken into account;
Ethnicity of migrants is not taken into account.

When it comes to estimating the prevalence of the girls at risk, a number of
issues have been identified as well.
•
•
•

Are second and third generation girls still at risk?
How to include undocumented female migrants?
How to assess influence of migration on risk?

In the absence of clear prevalence studies, other studies and assessments
have been carried out throughout Europe, to assess the magnitude. These
include among others surveys among professionals, assessments of the number
of asylum requests/grants on grounds of FGM, assessments of the number of
registered births in families from FGM risk countries, assessments of prevalence
of women with FGM in asylum centres and assessments of the number of women
from countries where FGM is practised.
In Europe, there are also a number of other administrative records that are
currently not used efficiently when it comes to registering FGM, but that have the
potential to assist in producing prevalence data. These are:
•
•
•
•
•

Hospital records/medical records of FGM;
Records of live births;
Administrative records on child protection related to FGM;
Asylum cases on ground of FGM;
Police records/investigations/prosecutions for FGM.
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However, it is important to point to a number of issues with these
assessments and records, including the non – systematic data collection, the lack
of aggregations of existing records which are dispersed in a variety of databases
across sectors, the lack of centralisation of existing data records, the lack of or
inadequate training of professionals on coding and assessing FGM, and finally the
lack of FGM specific codes for hospital/medical records.
Hence, the answer to the question “Do we know how many women and girls
live in the EU that are affected by FGM?” is negative.

WHAT IS DONE TO FILL KNOWLEDGE GAP ON FGM
PREVALENCE IN THE EU?
Finally, I want to provide some information on what is currently done in the
EU to address this gap in knowledge.
The European Institute for Gender Equality has published a methodology to
assess the prevalence of girls at risk, in 2015, and this will be rolled out in 6 EU
countries in 2017.
A Daphne project on developing and testing a common methodology
to estimate prevalence has been concluded mid March 2017. This project
was carried out by the International Centre for Reproductive Health (Ghent
University, Belgium), INED in France and Biccocca University from Italy. The
project designed and piloted a method for direct prevalence estimations.
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FGM/C in Norway: prevalence, policies and trends
Elise Johansen
Norwegian Centre for Violence and Traumatic Stress Studies.

1.

PREVALENCE OF FGM IN NORWAY

Norway has a total of 17.300 girls and women who have undergone FGM/C
before coming to Norway. This estimate is based on an extrapolation model
of women and children with two parents from countries practicing FGM/C,
considering their age at arrival and the age when FGM/C is usually practice in
each country of origin.. This is a low number, but Norway being a small country,
the prevalence (0,7 %) is the second highest in all the European Union, after
Sweden. Another specificity in Norway is that 50 % of women who have been
subjected to FGM/C, mainly from Somalia, Sudan and Eritrea, have FGM/C Type
III (infibulation).
It has been estimated that 2.800 children living in Norway have undergone
FGM/C prior to migration. This high prevalence figure is important and should
be taken into account, as there is a lack of focus, guidance and knowledge about
health consequences after FGM/C among minors. Rather, at present most health
care policies are targeting adult women as victims, while focusing on prevention
of FGM/C among children.
Besides, there is an additional estimated 15,000 women and girls potentially
at risk of being subjected to FGM/C. These are girls with two parents coming
from countries where FGM is practised, irrespective of ethnicity. The adjusted
estimation of population at risk based on the prevalence in the countries of
origin, amounts to 7,000 girls. This number drops to 3,000 when the influence
of migration on the practice is taken into consideration, that is, if we estimate 0
risk for girls born in Norway. Although this number may be closer to the exact
number of women and girls at real risk of being submitted to FGM, still 15,000
women and girls have to be reached by preventive programmes and policies.
There are no reliable data of the incidence of FGM practised on girls and
women after moving to Norway. A handful cases are known, including girls
who were brought to their country of origin and never returned to the country
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of residence (which are cases that need a legal follow-up). The number of FGM
averted is also unknown.

2.

MAIN POLICY PROCESSES IN NORWAY

1995

Ø 
Law. Focus on medical doctors in Norway not to perform FGM

2000

Ø 
TV documentary forecasted with Imam support/accept

2001 - 2004

Ø 
First National Plan of Action
Ø 
Guidelines for Heath Care professionals

2004 - 2008

Ø 
Government considered the problem was solved
Ø 
Health care established (special clinics)
Ø 
Strengthened law, introducing a duty to avert for health professionals
but also religious leaders when there is suspicion that FGM will be
performed

2008

Ø 
TV documentary. “Cut abroad”

2008 - 2019

Ø 
Plans of action every 4 years with funding

2008 - 2017

Ø 
Since 2008, funding for research, support to NGO, mainstream
services.
Ø 
2014 New law distinguishes severity of FGM and increases
punishment.
Ø 
Framing: 2012 Joined with forced marriage and strict control under
the headline of domestic violence
Ø 
2017 Research part is included with programs on violence in close
relations.

In the field of legal measures, it is important to look at how laws are being
interpreted in different countries, especially with regard to the dual loyalty of
prevention and punishment on the one hand, and the medical confidentiality. In
Norway, for instance, there is a duty to avert FGM, either by talking to the family or
by reporting to the social services. However, if FGM has been performed, there is no
duty to report for the purpose of prosecution. Only in rare cases where the child is
suffering severe health issues and the parents refuse health care can the medical
confidentiality be broken. The latter is especially relevant for health care providers,
to whom medical confidentiality is defined as of higher value than the duty to report
in cases where FGM/C has already happened. This is because they can only break
their patients’ confidentiality to prevent child abuse, but not to report if it has already
happened. This places FGM/C in a different category from other forms of child. This is
because FGM/C is expected to be one-time thing in contrast to repeated child-abuse.
Thus reporting conducted FGM/C is not defined as a child-protection measure, as
there is not expected to be a risk of repeated abuse.
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Another reason why the policies prioritize confidentiality over reporting
conducted cases of FGM/C was that 1) health care providers feared that families may
refrain from seeking necessary health care for children suffering complications from
FGM/C for fear of legal prosecutions; 2) they fear it would undermine the relation
of trust/confidence between patients and professionals, and 3) the offence is not
expected to be repeated (all harm has already passed by).
Three main dilemmas arise with this law: 1) The only ones who can know
whether FGM/C has been conducted or not, i.e. health care workers, are not
allowed to report 2) Other occupational groups than health care providers, who
based on training and task have less possibility of knowing whether FGM/C has
happened or not, are allowed to report. This may be why there has been many
cases of ungrounded suspicion and report; and 3) those that have not performed
FGM/C have a higher risk of “punishment” than those who have performed it.
This is because the right to report fear of risk is strong as it is seen as a measure
of child protection. Furthermore, such reporting may lead social service to take
custody of the child feared to be at risk so as to avert FGM/C. Hence parents who
are feared to plan FGM/C might lose custody over the child, while those who have
had their daughters undergo FGM/C are to a higher extent protected by medical
confidentiality and therefore risk less consequences.
In Norway, there is a system of public policies framed in National Plans, and
mainstream activities are budgeted and implemented in a routine manner. In the
field of capacity and knowledge of service providers, a questionnaire was sent
to assess how much health professionals were trained on FGM/C at university
and colleges. The result was that while most nurses and midwives have received
training on FGM/C, only half of medical schools taught FGM/C to their students.
There were also large differences in the contents, framing and depth of the
teaching. Also, all refugees receive information on FGM from the very moment
they arrive at the camps and asylum seeking services, and once being settled and
granted asylum in Norway they receive compulsory “introductory classes” in
which FGM is framed as a form of domestic violence.
At primary and secondary schools, information is given three times to
children and their parents. Although this is systematically carried out, the
time invested in this preventive activity vary from one school to another.
During pregnancy and around childbirth, health care providers shall also
raise awareness, but no data is available about how systematically this duty is
implemented. Another challenge in the medical system is a weakness in the use
of existing medical codes and registration of FGM/C cases. Formerly Norway had
adapted suited codes in the International Classification of Diseases (ICD-10), and
in 2016 a new specific code for history of FGM/C was included in the ICD-10(code:
Z91.7). However, this new codes seem not yet to have been implemented.
However, the government also has established and sponsor 8 clinics that
provide specialised health care for girls and women who have undergone the
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FGM/C as a part of public health services. Finally, the government provides
support to NGO activities targeting FGM/C.

3. CHALLENGES TO HEALTH CARE
The main challenges to health care for women and girls with FGM/C are:
1.
2.

3.

Health care for children is rare and professionals tend to wait and are
reluctant to do surgery on young girls because parents, both because
parents are sceptical and for fear of retraumatization;
Weak identification of some symptoms, especially the low diagnosis of
urinary problems and cysts related to FGM/C including girls and women who do not seed health care for these problems and often do not
identify the problem or disease, as pointed out in an ongoing study by
Mai M. Ziyada on health care for children and youth;
Although 8 clinics have been opened to offer surgery (defibulation) to
infibulated women, few seek this procedure. Also many don’t show up
after first making an appointment.

The low number of women who seek defibulation has triggered a need to
identify the barriers to health care among populations with FGM/C Type III.
Responding to this need, the author of this paper has been involved in researching
beliefs, attitudes and practices towards defibulation.

4. RESEARCH ON BELIEVES, PRACTICES AND ATTITUDES
TOWARDS DEFIBULATION
According to Ziyada, Norberg-Schulz and REB Johansen (2016), among
the 9,100 women with infibulation living in Norway from Sudanese and Somali
origins in 2013, only 123 sought help that year. It is further unknown how many
of these who underwent surgical defibulation.
Following the chain of thoughts:
1.
2.
3.
4.

All women with type III FGM/C will sooner or later need to be opened
(sexual intercourse, birth giving).
The surgical opening has several advantages compared to the traditional one (using the man’s penis or by circumciser): less painful and less
risky.
If most people are negative towards infibulation in diaspora, as research
show, why don´t they seek defibulation sooner than later? Why should
they wait? For what?
If they are sceptical to defibulation, does it question whether they have
really changed their opinion and attitudes towards FGM/C?
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The main research question was:
How do Somali and Sudanese men and women understand the offer of
medicalized defibulation?
The method used was:
1.
2.
3.

In-depth interview with 40 Somali and Sudanese women and men in
Norway.
Participant observation: In settings where FGM/C was on the agenda:
Social settings, training sessions, group discussions.
Validation seminar: Two towns.

The general findings were:
1.
2

All informants were negative to infibulation but divided on “Sunna”.
.In theory, they are positive to surgical defibulation, but in practice there
is resistance with three aspects of surgical defibulation due to different
sociocultural motivations related to sexuality. The reasons they gave
are:
1) Regarding the timing -the premarital defibulation threatens ideals
of virginity and virtue. It will spoil the virginity and therefore the
marriage ritual of opening the woman, but also there will no way to
proof the bride’s virginity. Most think that if the woman is opened
before marriage, she will feel an urge to have sexual intercourse.
2) Regarding the way – the medicalized defibulation at marriage
threatens virility and manhood (basically among Sudanese, not
Somalis)
3) Regarding the extent - the medicalized defibulation threatens
ideals of male sexual pleasure by reducing the tightness of the vaginal introitus. There is a fear that sexual relation will not be satisfactory to the man anymore and this will bring him to get divorced or
find another woman.

It has to be noticed that among the wide variety of people interviewed, there
was no systematic variation with regard to age, gender, and time of residence in
Norway.
Other findings related to FGM practice and experiences are:
1.
2.
3.
4.
5.

Traditional opening was most common.
Informants downplay the pain and complications of penile defibulation.
Man needs to open the infibulation with his penis to prove his manhood
and virility.
Partial infibulation is believed to be necessary for male sexual pleasure
Premarital infibulation is seen to undermine virginity.

The extent of FGM/C and the pain it provokes are downplayed by informants,
as expressed in the following quote: “I had Sunna circumcision, so my first sexual
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experience was easy. (..) Sunna is just removing the tip of the clitoris. (…) I had
too small opening, so intercourse was painful. It took about a month before we
managed. We tried bit by bit. We bought something from the pharmacy, a sort of
painkiller gel, but I felt it only made it worse”. (..) I never considered to open at the
hospital. It wasn’t so bad” (Sarah, Sudan, 38).
We see here how Sarah uses of the term “sunna” to describe her own type of
FGM/C, a type she typically describes as “removing the tip of the clitoris”. However,
later in the interview when describing her first sexual intercourse, it is apparent that
she had a more extensive form of FGM/C including some closure which according
to the typology would be defined as type III, or infibulation. This downplaying of the
extent of cutting was common among many of the interviewed women and men.
Women’s virginity plays a key role and a central value in resistance to
defibulation, as it has a central value in marriage and society. Besides, virginity
is equated with infibulation and defibulation is seen as preparing for sex.
Premarital sex was seen as an indication of moral failure, which implies a high
risk of extramarital sex. Finally, defibulation is perceived as a threat that can
compromise fatherhood and lineage. This led the researcher to ask informants on
how they would identify virginity in women who never had been infibulated. The
following answers emphasized that although a couple of interviewees referred to
the hymen, they did not distinguish well between hymen and infibulation closure,
and still they seemed to be talking about infibulation. When asking a man how
he would know if a woman is a virgin if she had no infibulation, he answered that:
“Where there is blood! When they are stitched, there will be blood. Me and
other boys, we wouldn’t feel the hymen, but that she is open, because she has been
used before” (Bilal, Somali, age 50).
A Somali woman also expressed the common conviction that virginity is
always identifiable by stating that:
“When a man has sex with a virgin, he will always notice. It is painful, and it
sort of *pops* when the hymen breaks. It did so with me. It could, of course, be due
to my circumcision, but I think it was the hymen as well. I have asked my husband,
and he says that a man will always notice. With a virgin it is tight, and the man has
to force himself in” (Basra, Somali, 37).
This shows that for premarital defibulation to be acceptable some key
cultural values and/ or associations must be disconnected:
1.
2.

Virginity must lose its value and be disconnected from moral status
and/or
The need to prove virginity through an intact infibulation must be abandoned and replaced with another physiological evidence or trust.

The research on practice and experience shows that besides virginity, male
sexual pleasure is another factor that plays a key role in maintaining infibulation
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and therefore in the resistance to defibulation. Tight vaginal introitus is seen as a
precondition for male sexual pleasure, and thereby for marital stability.
Regarding reinfibulation, it is a common practice among Sudanese. The
pressure put on women after giving birth to get reinfibulated was widely reported
among Sudanese informants, due to a supposed lack of elasticity in women who
had previously undergone FGM/C. The practice is even supported by men who are
negative to infibulation, and even formerly un-cut women are exposed to pressure to
get (re)infibulated after giving birth.
This pressure is based on the assumption that partial closure is necessary
to ensure male sexual pleasure, as exposed in the following quote by a Somali
woman in her early 30’s: “All men want tight women. We are so scared that if we are
not tight enough, the man will find a new woman to marry, or take a younger lover.
So, they do some re-infibulation in Somalia also. It is important that the vagina is
not a gaping hole. It has to be tight for the man. I feel it myself as well, when we have
sex, and if I am very wet, I feel nothing. And my husband says also some times, as a
compliment, you were tight today.”

5. CONCLUSIONS
The summary findings of the research are the following:
1.
2.
3.

All informants are negative to infibulation due to health risk and pain.
The cultural values underpinning the practice are still strong, both personally, culturally and socially.
This has consequences for the extent to which girls and women are willing to undergo defibulation.

The research also evidenced that there is a need of a more nuanced analysis
of “attitude”, as attitude is relatively complex.
1.
2.
3.

When we talk about health risks, everybody is against FGM.
When discussing about religion, there is more ambivalence.
But when it comes to sexual morality, most are supportive of the practice, and those who oppose these ideas feel that they are pressurized
by the community to follow this sexual morality and those who made
defibulation kept it secret.

This has not only to do with intellect and knowledge, but it is also an
emotional aspect that influence people’s attitude and practice. Also, personal
attitudes have to be distinguished from social attitudes.
The research has also brought some implications for practice:
1.
2.

Sexual concerns must be addressed.
Not only negative sexual consequences.
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3.

But also sexual control as a motivation for the practice, and the association between virginity and morality, and the conviction that virginity
can be proven.

These are deep personal, social and cultural perceptions that need to be
debated from all angles.
To ensure that needed health care is accepted, these concerns also have to be
discussed during medical consultations concerning defibulation.
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Can the legal concept of ‘neglect of care’
work as a preventive tool in Europe?
Potentials and risks of a novel approach
to protecting girls from FGC
Sara Johnsdotter
Universidad de Malmö

INTRODUCTION
For a long period of time, legal measures, such as prosecutions, have been
promoted as an important tool to combat FGM. There are often concerns that
European states neglect the issue of FGM, resulting in there being too few
prosecutions (e.g., the Communication from the European Commission ‘Towards
the elimination of FGM’ (COM (2013) 833), adopted in 2013).
In this paper, I present an overview of criminal court cases regarding FGM
in Europe. Further, I will briefly present a novel legal approach to handling FGM
cases that has been implemented in a few countries. Focusing on ‘neglect of care’
in the legal handling of FGM cases involving families that have migrated from
FGC-practicing countries has both pros and cons.

THE STUDY
In 2014, the European Commission, Directorate-General for Justice asked
The European Network of Experts on Gender Equality (ENEGE) to collect data
on criminal court cases regarding FGM in Europe, and also to map transnational
movement for the purpose of having FGM performed in another European
country. ENEGE appointed me and Ruth Mestre i Mestre, Professor of Philosophy
of Law at Valencia University, to carry out the assignment.
During 2015, we monitored data collection in eleven countries in Europe.
Some countries were selected based on prior knowledge of the existence of FGM
court cases, others because we knew from the literature (especially EIGE, 2013a,
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and 2013b) that there had been rumours about transnational movement to
have FGM carried out abroad. The countries included in the study were Austria,
Denmark, Finland, France, Germany, Italy, the Netherlands, Spain, Sweden,
Switzerland, and the UK. Country experts collected and submitted data between
June and October 2015. We analysed the data focusing on, among other things,
commonalities and disparities of legal aspects in the court cases with a special
attention given to the most recent twenty (Johnsdotter & Mestre i Mestre, 2015).

COURT CASES IN EUROPE
All in all, there have been fewer than fifty criminal court cases regarding
FGM in Europe. A majority of them, some thirty trials, took place in the 1980s
and 1990s against West African immigrants for FGC that had been carried out on
French soil. The French country expert also reported a later court case (2012)
involving parents of Guinean nationality and four girls who were allegedly cut
between 1993 and 2005.
Denmark has had one court case. The girl aged four was cut in Sudan in
2003 and her parents of Eritrean origin were prosecuted in 2009. Her father was
acquitted while her mother was sentenced. Denmark has an ongoing court case
involving Somalis who are said to have had a girl cut in Africa.
Italy and Spain have had a few court cases (regarding acts taking place in
Italy or Africa; and in the Spanish cases, in Senegal or Gambia), ending up in
acquittals or convictions. Switzerland has had two court cases, one in 2008 (for
FGM in 1996) and one in 2012 (for FGM in 2001), both ending up in convictions
with suspended sentences. Both cases involved Somalis; the first one about an
act of FGM performed in Switzerland and the other in Somalia.
Sweden has had two court cases, both in 2006, involving parents of Somali
origin. Both FGM acts allegedly took place in Somalia. The UK has had one case,
but it can hardly be called a ‘typical FGM case’. An obstetrician was taken to court
for FGM after having sutured a woman surgically when she was bleeding after
delivery. He was acquitted after a very short trial in 2015.

CRIMINAL INTENT REGARDING FGM VS. NEGLECT OF CARE
In most criminal court cases regarding FGM, criminal intent has been the
key aspect of the indictment: only persons who have acted in ways that lead to a
girl’s being cut – and when it can be corroborated that the alleged perpetrators
have had this intention – can be charged in court. However, a couple of cases
in Europe stand out in this respect. In these cases, persons have been charged
on the ground of ‘neglect of care’; that is, for not having protected the girl well
enough from being subjected to FGM.
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An illustrative example is one case presented in the Fribourg Criminal Court
in Switzerland in 2009. A legal custodian, here called ‘the Stepsister’, was charged
for ‘Neglect of duties of care, supervision or education’ (Article 219 in the Swiss
Criminal Code) and ‘Abandonment’ (Article 127 in the Swiss Criminal Code). The
woman, who argued that the girl was under her biological mother’s custody once
in Somalia, was found guilty in 2012, with a suspended sentence:
First, the Stepsister was recognised responsible for the Girl, since she has raised
her and been the contact person for the school. Second, the condition of immediate
danger was fulfilled. In fact, the court acknowledged that in a country where the
rate of FGM is around 98%, the operation of the Girl was only a matter of time. Third,
even though it was not the reason why the Stepsister sent her to Somalia, the judge
estimated that she could not ignore this risk, being herself cut and her own daughter
as well. Therefore, the criterion of intentionality in the sense of Article 127 SCC was
fulfilled, since the Stepsister did not react to prevent FGM from happening. Fourth, the
Stepsister brought the Girl to Somalia without telling her that it was forever. Although
the Girl declared wanting to meet her biological mother, she argued that she would
have never accepted to stay indefinitely in Somalia. Fifth, the biological mother cannot
be considered a third party, who would break the causal link, since she ‘was one aspect
of the danger faced by the Girl’. Sixth, the Stepsister lives in Switzerland since 19 years
and cannot stipulate that she did not know about the FGM ban. Seventh, the Swiss law
can be applied, since the offence started in Switzerland when the Stepsister bought the
flight tickets [Country report, Switzerland, Dina Bader].
The outcome of this case can be compared to a case in Sweden. A teen girl was
taken to her father’s family in Somalia with her younger sisters. She ran away and
reached the Swedish Embassy in Addis Ababa, Ethiopia, and told the staff there that
she and her sisters had been subjected to FGM. Later, during a police interrogation,
she related: ‘And one day my father called my [paternal] grandmother and said to
her, “I want to take the children back to Sweden, so you have to...” ... one cuts away
things from the girl.’ The girl had not overheard the conversation, she said, but that
was what her grandmother told her had been said. The girl and her sisters were
cut. This all took place while her father was in Sweden. Her father in Sweden was
detained and held in custody for three weeks, ‘justifiably suspected’ for instigation
of FGM. In November 2008, the man was released because it could ‘not be proven
that the suspect(s) had committed a crime’ (prosecutor’s decision after preliminary
police inquiry). The charges built only on the FGM Act and therefore had to be
dropped due to lack of evidence to prove intent. With an alternative interpretation
of existing laws – legislation that focuses on duties to provide care and supervision
– it might have been possible to prosecute in such a case.
In sum, states can choose to handle cases of FGM performed abroad – with
legal custodians being absent during the act of FGM and even unaware of its
accomplishment – either 1) through insisting on criminal intent as regards the
FGM Act itself, or 2) through a focus on ‘neglect of care’, making custodians liable
on the ground that they have not protected a girl well enough.
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THE RISKS AND POTENTIALS OF INTRODUCING ‘NEGLECT OF
CARE’ REGARDING FGC
A higher number of immigrants from FGC-practicing countries would probably
be prosecuted if European countries to a higher extent applied the neglect-of-care
approach in legal proceedings regarding FGM cases. However, there is a general
principle of criminal law that prohibits carrying out extensive interpretations
in criminal proceedings (Johnsdotter & Mestre i Mestre, 2015). In other cases
described in our collected material, parents were acquitted on the grounds that
they had left their girls in temporary care among trusted relatives, and honestly, it
seems, did not expect this to happen. The question here is whether it is reasonable
to sentence people for acts they have not planned, envisaged nor desired.
On the other hand, the neglect-of-care approach could be a powerful tool
in preventive work as a deterrent. It has the potential to be an important step
in efforts to safeguard young girls in Europe, since it sends a clear message to
concerned immigrant groups about the legal ban on FGC. Also, it could potentially
work as a useful instrument for families who go back to countries of origin for
some time, and need to instil in their social networks that they face the possibility
of prison in case someone performs FGC on their girl.

CONCLUSION
The neglect-of-care approach in legal handling of FGC cases is a doubleedged sword. On the one hand, if the approach is overused, there is a risk of
increased stigmatization of already vulnerable immigrant groups in European
countries, and also increased legal vulnerability for individuals in these groups.
The measure could be said to emphasize repression rather than prevention.
On the other hand, the approach could, in itself, work in preventive ways,
in order to safeguard girls who have not yet been subjected to FGC. If used with
subtlety and discretion, we might have a hitherto untapped potential in the form
of a powerful preventive tool.
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Working with African communities in the EU to end FGM:
The REPLACE Approach
Hazel Barrett
Coventry University.

INTRODUCTION
The ending of FGM in the EU (and elsewhere) has proven very difficult. This
deep rooted cultural tradition is very resistant to change. Despite campaigns and
interventions aimed at explaining the adverse health implications of FGM and
the criminalisation of the practice in all EU Member States, FGM continues to be
performed on women and girls living in the EU. The REPLACE Approach is a new
way to tackle FGM in the EU that goes further than raising individual awareness of
the practice. It recognises that FGM affected communities are not all the same, but all
have different belief systems supporting the practice and different social pressures
to continue the practice. FGM is a social norm with communities having different
enforcement mechanisms and belief systems supporting the practice. If the social
norm supporting FGM is to be challenged then both individuals and their reference
communities must be targeted. This is what the REPLACE Approach aims to achieve.

THE REPLACE APPROACH
The REPLACE Approach is an innovative and effective methodology for
working with communities to end FGM in the EU. The approach has been
developed, implemented and evaluated with African FGM affected communities,
including communities from Eritrea, Ethiopia, Gambia, Guinea Bissau, Senegal,
Somalia and Sudan, living in five EU Member States (Italy, Netherlands, Portugal,
Spain and UK). The project has received two EC Daphne III Action Grants.
The REPLACE Approach combines behaviour change theories with community
engagement using Community-based Participatory Action Research. The Approach
empowers FGM affected communities through the application of the COM-B theory
of behaviour change (Michie, et al, 2014), by engaging community leaders and
influential people within the affected community, as well as peer group champions, to
challenge the social norm supporting the continuation of FGM in their communities.
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Figure 1: The Five Elements of the REPLACE Approach

The REPLACE Approach is a cyclic framework comprising five elements (see
Figure 1) that represent the flow of motivation and behaviour change within a
community. A number of cycles of the framework may be required before the practice
of FGM is rejected by a community (for more information see www.replacefgm2.eu).
Figure 2: Community Readiness to end FGM: dimensions of change
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REPLACE Community Readiness to End FGM is an essential element
of the REPLACE Approach (see Figure 1). REPLACE adapted the model of
community readiness devised by Plested et al (2006) to the issue of FGM in
the EU (see Barrett et al, 2015a). The assessment involves each community
being scored against six dimensions of change and are then placed in one
of nine stages of change (see Figure 2). This can be done either using focus
groups or a range of individual community representatives (their scores
being averaged to give a community score). The community scores are
then compared to the anchor sheet by an independent assessor to place the
community in one of nine stages of readiness to end FGM (on how to do this
see Barrett et al, 2015b).
The assessment is a nuanced tool which can be used not only to measure
community readiness to change but also inform intervention development.
As Figure 3 demonstrates, communities scored in stages 1-3 of readiness to
end FGM are likely to require awareness raising interventions. Communities
in stages 4-6 need help to change attitudes and initiate behaviour change
concerning ending FGM, whilst those communities in stages 7-9 require
support to continue to change behaviour in order to successfully challenge
the social norm supporting FGM and replace it with one where FGM is not
acceptable.
By undertaking another REPLACE Community Readiness to End FGM
Assessment following the completion of an intervention, it is possible to evaluate
the success of the intervention and make adjustments to the intervention. It also
indicates if the community has progressed through the stages and the focus of
future interventions.
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Figure 3: The REPLACE Community Readiness to End FGM Assessment
REPLACE: COMMUNITY READINESS TO END FGM ASSESSMENT
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RESULTS
A REPLACE Community Readiness to End FGM Assessment was undertaken
with each participating community and was used to inform the type of
intervention to be implemented (see Table 1). Following the completion of the
community intervention the assessment was repeated. In each case the REPLACE
Readiness to End FGM Assessment improved indicating there had been a positive
shift in community readiness to end FGM.
Figure 4: Stages of Community Readiness to End FGM
and the Intervention Action of the REPLACE Partners.
FGM Affected
Community

Stage of Readiness to End FGM

Intervention action

Eritrean/Ethiopian
Community (Italy)

STAGE 1-2: No community
awareness of FGM mixed with
denial and resistance

Organisation of a set of
community sessions to bring
community members together
and raise awareness of FGM and
the legal situation concerning
FGM in the EU.

Gambian/Senegalese
Community (Spain)

STAGE 2: Community denial and
resistance that FGM is an issue

Organisation of a set of
community sessions raising
awareness of FGM focussing on
legal situation concerning FGM
in the EU, gender equality and
human rights. Opportunity for
discussion.

Guinea Bissauan
Community (Portugal)

STAGE 3: Vague awareness
concerning
FGM
but
no
community motivation to tackle
the issue

Organisation of a set of community
sessions focussing on attitudes
towards European culture and FGM
including health, religion, the law,
and gender equality. Opportunity
for discussion

Sudanese Community
(UK)

STAGE 3: Vague awareness
concerning
FGM
but
no
community motivation to tackle
the issue

Organisation of a community
event to present sessions on the
health consequences of FGM
in particular Types I and II and
challenge the belief that FGM
is required by Islam. Break-out
discussions in three languages

Somali Community
(Netherlands)

STAGE 4: Preplanning: there
is community recognition that
something must be done to end
FGM, but efforts lack focus.

Koranic
school
teachers
developed and delivered a
Koranic school lesson focussing
on challenging the belief that
FGM required by Islam
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CONCLUSION
The REPLACE Community Readiness to End FGM is one of very few
tools available to evaluate changes in community behaviour and social norm
transformation. It has been shown to be very effective when used as part of the
REPLACE Approach. It is a tool that can be easily used by communities and other
stakeholders, it can help inform the development of appropriate interventions
and when used at regular intervals can monitor a community’s progress towards
ending FGM.
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PREVENTION AND PROTECTION POLICIES
IN AFRICA

Experience of fighting excision in Mali*
Fatoumata Coulibaly
BAMEKO Association

INTRODUCTION
In Mali, women represent more than half the population (50.01%). However,
despite being a majority within the population, women are submitted to
obstacles related to socio-cultural constraints.
Mali is a State Party to the Universal Declaration of Human Rights (UDHR) of
10 December 1948, the African Charter on Human and People’s Rights (ACHPR)
of 21 June 1981 and an Additional Protocol relative to Women’s Rights in Africa.
Despite all the efforts for improvement by the Government of Mali, it is
obvious that women, and more particularly those women originating from a rural
environment, do not fully exercise their rights – personal, social and economic –
within the family, organisations and society.

MAIN IDENTIFIED ISSUES
In Mali, women are faced with several forms of violence. All the women have
been submitted to at least one of the 20 forms of violence against women identified
in Mali: physical violence: assault and battery, ‘corrections’, including those that
lead to mutilations or death; psychological violence: serious and coarse abuse,
humiliating and insulting remarks: death threats; daily life sexual violence: sexual
harassment, sexual abuse over minor girls and rape; conflict-related violence:
rape by one or several individuals used as a war weapon in the north of Mali; other
serious forms of violence such as forced marriage or stoning; economic violence:
denial of resources and feminisation of poverty; institutional violence and underrepresentation of women in decision-taking instances; early and forced marriages,
sororate and levirate; damaging practices such as FGM (excision which is the most
significant violence, not addressed by a specific law); fattenings; scarifications, etc.
*

Text translated from original paper in French.
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Excision - bolo koli in Bambara (meaning ‘washing hands’) or female genital
mutilation /cutting, consists in cutting the clitoris. Either the end of the clitoris is
cut, or half of it, while others tear off the whole clitoris. That practice is common
in my country and it is not related to religion since Muslims, Catholics, laypersons,
etc. everybody goes along with it. In Mali, only the Sonrai minority, a people of the
north of Mali, do not follow that practice.

PREPARING FOR THE EXCISION
“Don’t cry, clench your teeth, close your eyes, and you will come out brave and
strong. The operation aims at making you pure, cleansing you of all impurities.
Heaven help you if you cry, shame will fall on your mothers. Once the operation
is over, you will become genuine women”, we were told during the preparation
which takes place on the eve of our excision. Our group consisted of 6 to 7 young
girls of the same family, aged between 6 and 7.

MY FATHER’S ADVICE
As for me, I was not afraid, thanks to my father’s words. Mr Coulibaly was a
Second World War veteran (also known commonly as Senegalese skirmisher).
He talked to me away from the aunts, mothers or even his own mother’s ears:
“Please be brave, since whatever happens, rest assured that one day all this
bullshit will come to an end”.
That operation has been existing since times immemorial. It does not benefit
girls, on the contrary, since it is a source of trouble for them. “I have no say in this”,
he tells me; “if in our customs, a man could speak up, I would say NO, and woe
betide the woman who dares lay a hand on my daughters!” Here in Mali, in those
days, the father had no say when it came to his daughter, and only her sisters and
her mothers were entitled to take decisions regarding her. If the child is a boy, the
uncles take the decision. After my father’s advice, I ran to Grandmother’s room to
sleep next to my friends.

THE BIG DAY!
Very early in the morning, Grandmother woke us up while repeating
ritualistic phrases. The woman blacksmith was waiting under the verandah. It
was 6 am. All the mothers and aunts were gathered in the yard of the concession.
One after the other, we would walk into the toilets situated in the yard of the
concession. A small outhouse, roofless, in which there was a toilet, a hole, then
a big white stone on which we sit when having a bath. A small mat is spread out
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on the ground, on which we lay on our back, both arms held by women while our
legs are held by other hands.
The woman blacksmith, in her red dress and red scarf, carries out the
operation, without any alcohol, without any Mercurochrome, without any
anaesthetic. The only words she utters: “clench your teeth, and do not scream”.
As soon as she cuts the clitoris, she applies a black powder she alone is privy
to. After each girl comes out, the mothers sing and dance on the words “far fari,
n’dogoni fari yala” (they are brave, the girls are brave). Very often some mothers
are accompanied by tom tom beaters. Supported by our grandmother, none of us
fainted owing to bleeding.

FOUR WEEKS OF CONFINEMENT
Each and every morning, Grandmother would check on our wounds. Whereas
the exciser came every other day to enquire about our health. The blacksmith’s
wife, a blacksmith herself, had some of the trade’s secrets. Her husband used to
make the knives for the excision.
We would have a bath every other day. Every Thursday, we would walk in a
single file to the small river, led by an excised girl who is playing the part of a tutor,
to wash our mystical clothes. The same girl looks after us in our room around the
clock. We are wearing small blue boubous, black African cloths and some kind of
scarves covering our heads, letting our eyes, noses and mouths show so we could
breathe. All the girls were carrying traps made of old tyres.
In the room, heaven help the girl who errs! She is punished either by the girl
tutor or by the grandmother. She also teaches us how to sit on the mat so we do
not hurt while the grandmother tells us the facts of life. As for the exciser, she
would treat us with a black powder every other day after cleaning the wound,
and we also took our grandmother’s traditional medicines. Two weeks later, our
wounds would heal. We come out during the fourth week.
We were excised during the rainy season. We were on holiday, so off school. In
our neighbouring family, there was another excision session, but there a girl passed
away soon after the operation because of haemorrhaging. The death was quickly
attributed to the sorcerers. According to them, that is precisely the right time for them
to eat young girls. That day left a mark on me till I turned 15. The same arguments are
being sung by both men and women alike whenever a young girl dies.

MY PROFESSIONAL EXPERIENCES
When I started working for the National Radio and Television Company in
Mali, I noticed the very same thing during my reportings within the country. My
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anger was significant, very significant, till I made a documentary film in which I
interviewed marabouts, Protestants, Catholics, sorcerers, health personnel, not
forgetting the men in the street (pops pavement).
That is when I learnt that excision is nowhere to be found in the Quran,
nor in the Bible. And that is the reason I started picking up that fight against
excision, since it was impossible to mention it on radio or on TV. I soon joined two
important women’s Associations: AMSOPT (Association Malienne pour le Suivi
et l’orientation des pratiques traditionnelles), headed by Mme Khadîdja Aoudou
MAIGA, and the APDF (Association pour le progrès et la défense de droits des
femmes), headed in those days by Feue Fatoumata Siré DIAKITE, who was later
appointed Mali’s Ambassador in Berlin.
It is only later, in 2007, that I set up my own women’s Association called
BAZEKO, meaning well-being. I was also blessed with playing the leading part in
Moolladé by Feu Sembene Ousmane. But Feu Sembene was not aware that I was
engaged in that fight. He only learnt about it during my interviews when the film
Mooladé was released at the Cannes Festival in 2005.
Ladies and Gentlemen, distinguished Guests, I would like to inform you that
today, at this very hour, a very young girl is being cut in secrecy. Several women
came to talk to my humble self during my reportings telling me the following: “as
soon as the sun sets, I start being afraid of going to bed with my husband because
my sex is hurting.” These women cannot confide in their husbands, nor in their
mothers-in-law, or others. Several women feel the lasting pain in their bodies,
and that will only die with them.

THE AUTHORITIES’ REACTIONS 2004/2005
The Republic of Mali has made progress as health centres have been forbidden
from going ahead with cuttings. A structure has been set up for the purpose of
fighting excision, led by midwife Mme Keita Joséphine Traoré, who embraced the
fight taking on board religious figures who were not quite willing; she also involved
the griots (West African story tellers), civil society, school children and students,
as well as all those Associations which do believe in this fight. These efforts proved
fruitful, since the taboo was lifted. All the radios and televisions are allowed to lead
awareness campaigns and show films, plays, broadcast songs, etc. all on the same
path. We may say that today huge progress has been made.

CONCLUSION
Those of you who are following me, whatever the colour of your skin, culture,
country, religion, status, etc. the same red blood is running in our veins. We all
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dream of happiness, joy of living, fulfilment; etc. Your help is important to lead
advocacy actions and support the government of Mali to promote a specific law
dealing with violence against women whatever its form and guarantee the strict
application of the laws (national, international, regional) in the field of violence
against women.
As regards technical and financial partners, it is important to mobilise as
many resources, as many technical and financial monitoring devices as possible,
and to allocate funds to women’s organisations active in the fight to put an end to
violence against women.

Prevention and Management of FGM/C
in Tanzania*
Marycelina Msuya
Kilimanjaro Christian Medical University College

INTRODUCTION
Harmful traditional practices in Tanzania includes early marriage,
nutritional taboos, sexual and domestic violence, deprivation of wife inheritance,
male child preference and female genital mutilation
The prime purpose of this Country Profile is to provide improved
understanding of the issues relating to FGM in the wider framework of gender
equality and social change. Whilst there are numerous challenges to overcome
before FGM is eradicated in Tanzania, many programmes are making positive
active change and government legislation offers a useful base platform for
deterring FGM practice. One in ten women in Tanzania has been circumcised. The
most common type of FGC involves the cutting and removal of flesh.

BACKGROUND
Eighty-six percent of women age 15-49 have heard about FGC. Knowledge
of FGC increases steadily with women’s level of education, from 71% of women
with no education to 97% of women with secondary or higher education.
One in ten women in Tanzania has been circumcised. The most common
type of FGC involves the cutting and removal of flesh (81%). FGC varies widely
by region, ranging from <1% in many regions to 58% in Manyara. Prevalence of
FGC increases with age, as 19% of women aged 45-49 are circumcised, compared
to only 5% of women aged 15-19. In Tanzania, FGC is performed throughout
childhood. However, women are most likely to report they were circumcised
when they were age <1 year (35%) or age 13 or older (28%). The 2015-16 TDHSMIS is the fourth survey to ask respondents about FGC.
*

Text translated from Spanish. The original paper is available in this book.
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Prevalence of FGC has decreased since 1996, when 18% of women were
circumcised. The decline is particularly notable among younger women aged 1529. To obtain insights into the extent to which young girls are continuing to be
circumcised, women with daughters under age 15 who were interviewed in the
2015-16 TDHS-MIS, were asked if their daughters had been circumcised. Overall,
it showed that less than 1% of girls are currently circumcised, however, since
more than one-quarter of women age 15-49 were circumcised at age 13 or older,
it is still possible that girls under 15 may be circumcised in the future. Almost
all (95%) women believe that FGC is not required by their religion and that the
practice should not be continued.

CONCLUSIONS
Tanzania is a country of significant geographical, cultural, ethnic and
religious diversity. FGM is practised, to varying degrees, across much of the
country. Strategies for eliminating FGM need to be at both the national level and
community level, with particular care being taken by organisations to tailor
anti-FGM initiatives and strategies that take into account the specific regional
circumstances. In particular, the underlying reasons for which FGM is practised
and how the practice has changed in some regions, needs to be considered.
FGM should be integrated into medical related curriculums and reproductive
health care clinics because these are highly attended by women of childbearing
age. Health providers need to be better trained to manage complications
surrounding FGM. Given the possible trend towards medicalisation in some areas
(e.g. Kilimanjaro), this should also be addressed through education to health
providers on the consequences of their role in FGM. There needs to be improved
access to healthcare through the FGM complications referral programme to
ensure women are receiving appropriate care quickly. Lack of access to and
utilisation of adequate health care generally is also an issue that needs to be
addressed, particularly in remote areas.

Evidence into Action: Applied Research
and Knowledge Transfer in the Gambia
Kemo Fatty
Wassu Kafo Gambia
Wassu Gambia Kafo was established in 1999 in the Gambia as an NGO that
promotes development and cooperation between the Gambia and Spain in the
fields of health, research and education.
Wassu Gambia Kafo is one of the two research training centers of the
“Transnational Observatory of Applied Research to New Strategies for the
Prevention of FGM/C”. It is hosted by the Wassu Foundation at the Autonomous
University of Barcelona, Spain.
Wassu Gambia Kafo has a memorandum of understanding with the following
institutes: MoHSW (Since 2003); Cuban Medical Mission (since 2003); University
of the Gambia (Since 2007); Protocol of Accord with the Government of the
Gambia (2008); School of Medicine and Allied Sciences, Banjul (Since 2009);
School of Nursing and Midwifery, Mansakonko (Since 2010): UNICEF, WHO and
Ministry of Health (2010-2012); School of Nursing and Midwifery, Bansang
(Since 2010); School of Public Health, Brikama (Since 2013) and Women’s
Bureau (2016-2020).
The generation of knowledge through applied research is a unique
methodology in the Gambia. The knowledge is transferred in cascade starting
from: Institutions (Governmental, international, religious, health, social and
educative), professionals (medical doctors, nurses, midwives, public health,
teachers, social workers), communities (traditional birth attendants, excisers,
religious leaders, community leaders) to men and women groups (youths).
From 2011 to 2016, 6006 beneficiaries, which includes 97 judicial (judges,
magistrates, and lawmakers), 1133 health professionals (doctors, nurses,
midwifes, and Cuban medical mission), 1843 school of medicine and health
sciences (students, health professional and tutors), 1059 community/religious
leaders (imams and other community leaders), 1293 traditional birth attendants
(traditional birth attendants and excicers), and communities & others (youth,
women and men groups –kafos-), have been trained in the prevention and
management of FGM/C in the Gambia.
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The following research projects carried out by Wassu Gambia Kafo are
especially remarkable:
•
•
•
•
•
•

1989 – To present: ethnographic research involving focus group discussions, in depth interviews, barrier analysis, etc.
2008-2009: A KAP survey with health professionals revealed that
42.5% supported FGM/C and that medicalization is already a reality in
the country (7.6%).
2008-2009: A first clinical study conducted in The Gambia on FGM/C
(871 women & girls) threw data on the topic by ethnicity, types and
health consequences.
2010-2011: A second Clinical Study (572 women) compared women
with and without FGM/C impact during delivery and new-borns.
2011: A KAP survey with men revealed that only 8% take part in the
decision process, 71.7% are unaware of its health consequences and
51.6% think that men have a role to play in its prevention.
2009 – 2014: KAP Comparative Study, which showed that 76.4% of
health care professionals are eager to abandon FGM/C, and 71.6% of
them regarded it as a harmful practice with negative consequences on
life and health.

Two studies conducted in the Gambia by Wassu Gambia Kafo: the first study
results show that FGM/C is still practiced in the 6 regions of the Gambia, with Type I
66% and Type III prevalence unexpectedly found in Central River Region and West
Coast Region. The complications by type were, type I 577 cases, type II 229 cases and
type III 65 cases a total of 871 cases, which includes both immediate complications
cases of 110, long term complications cases of 189 and a total complications of 299
out of 871 cases. Health complications were bleeding, anaemia, abnormal scaring,
vulvovaginitis, lower urinary tract, tetanus and septicaemia.
The second study results show that women with FGM/C are 4.5 times more
likely to have delivery complications and babies with health complications.
These complications are due to the loss of elasticity produced by FGM/C:
fibrosis, keloids, synechia and concluded that all forms of FGM/C, including type
I, produce significantly high percentages of gynaecological and psycho-sexual
complications.
The two studies conducted by Wassu Gambia Kafo demonstrated high
magnitude of FGM/C practice and associated consequences among girls with
life-long threatening complications, including prolonged and difficult labour
during childbirth. It is against this backdrop that Wassu Gambia Kafo deemed
it scientifically and culturally appropriate to train health professionals in the
identification, management and prevention of FGM/C.
Following knowledge transfer in cascade, Wassu Gambia Kafo has FGM/C
as a cross-curricular subject. A manual was developed, which comprised of 10
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modules. The manual is used for the training of health science students and
professionals, and has been incorporated into the academic curriculum of the
School of Medicine and Allied Health Sciences in the Gambia. An audio-visual:
“Initiation without cutting”, which is produced in English and in 5 other local
languages, has been produced as supplementary material. Other tools that have
been used by Wassu Gambia Kafo in the fight to end FGM/C also include a public
declaration held in Brufut, as well as testimonies from trainees; one of which is
entitled: “A Future without FGM/C”.
The research done by Wassu Gambia Kafo has also led to the following
activities:
•
•
•
•
•

2011: Colloquium with West African religious leaders in Mauritania.
Promulgation of a Fatwa expressing Islamic authorities’ commitment to
prevent FGM/C organized by UN agencies.
2011-2016: Training of religious leaders in the Gambia. Opening a space for dialogue about the negative consequences of the practice, organized by Women’s Bureau.
2011-2020: Design and Implementation of the National Training
Program for Health Professionals through the MoHSW with the support
of UNICEF and WHO.
2012-2015: Exporting the Wassu methodology by introducing the academic curriculum to 4 universities in Kenya and Tanzania.
2015: Providing evidence to The Gambian government and NAM to enact the law banning FGM/C in The Gambia.

The KAP conducted in 2011 also showed that 40.9% of health professionals
and students recognize their ability to detect health consequences associated with
FGM/C. In 2014, another capacity building training program with the MoHSW
showed that 62.3% of health professionals and students recognize the health
consequences associated with FGM/C, and in 2011 47.2% of health professionals
and students showed acceptance to have their daughters mutilated or cut, but with
a 24% decrease from 2012 to2014. Another study showed that 53.8% established
a link between FGM/C and religion in 2012-2014; with 24.6% establishing a link
between FGM/C and religion during the health professional trainings, religious
leader’s sensitization and transfer of knowledge in the mosques.
The outcome of transferring evidence-based knowledge to health professionals
was to build their capacities to manage FGM/C related complications, but also to
provide them with the necessary tools to advocate for the abandonment of FGM/C,
by discouraging medicalization of FGM/C and informing other health professionals
that it is a serious betrayal of professional ethics because it ignores FGM/C long term
health complications and it is not necessarily safer or less expensive.
In conclusion, the issues highlighted above formed the major thrust of
information for my presentation, and constitute Wassu Gambia Kafo area of
intervention.

PREVENTION AND PROTECTION POLICIES
IN SPAIN

The experience of the Wassu Observatory
for the prevention of and attention
to female genital mutilation/cutting (FGM/C) in Spain*
Nora Salas Seoane
Wassu-UAB Foundation
The Wassu Foundation is a scientific organisation of international scope
that works for the prevention of FGM/C through anthropological and medical
research, applied to knowledge transfer. It hosts the Transnational Observatory
of Applied Research to New Strategies for the Prevention of Female Genital
Mutilation/Cutting, with two research and training centres: one in The Gambia
(NGO Wassu Gambia Kafo) and the other in Spain (Interdisciplinary Group for
the Prevention and Study of Harmful Traditional Practices in the Department of
Social and Cultural Anthropology at the Autonomous University of Barcelona UAB). The methodology developed consists in the generation of knowledge on
the socio-cultural reality of FGM/C through applied research to then transfer this
knowledge in cascade to key agents for its prevention.
In Spain, knowledge is generated through applied research with qualitative
and quantitative methods: ethnographies, focus groups, in-depth interviews,
case studies and studies on Knowledge, Attitudes and Practices (KAP) through
surveys. At present, analysis of KAP surveys is taking place, completed by 506
professionals in healthcare, social work and educational fields in Catalonia, the
Balearic Islands, the Basque Country and Aragon between 2008 and 2014. In
Catalonia, an increase in the detection of cases and a rise in the desire to bring
about the prevention of the practice has been noted, compared to data from
previous studies carried out in 2001 and 2004. On the other hand, reporting it as
a first preventative measure has decreased.
We map Female Genital Mutilation/Cutting in Spain with updates every four
years, geo-demographically locating the female population originating from
countries where FGM/C is practised. This data enables support in the planning
of public policy to implement programmes of prevention of and attention to the
practice in specific municipalities. Diagnoses of FGM/C have also been carried
out in specific territories for the implementation of programmes at a state level,
with the support of the Spanish Government Office for Gender Based Violence,
*
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for the Basque Country through Emakunde, Basque Women’s Institute, and for
the city of Barcelona at the request of Barcelona City Council. We also design
materials that serve as tools to prevent the practice through professionals who
work in the direct support of families in care services.
At the level of knowledge transfer for the prevention of and attention to
FGM/C, we carry out the following activities: training of professionals in primary
healthcare, social work and education; academic training for students of health
and social sciences; spaces for sensitisation and reflection with religious and
community leaders, families and communities, men, women and youth; and
participation at international and national conferences and the publication of
results in scientific journals.
In this presentation, focus will be made on the advisory role played by the
Wassu Foundation in the creation of Programmes for the Prevention of and
Attention to FGM/C in conjunction with City Councils and other institutions. The
objective of these programmes is to promote attitudes and competences that
contribute towards the prevention of FGM/C and attention to its consequences
as an educational topic for health in care services (healthcare, social services
and education). It also promotes the empowerment of women, men, young
people, families and communities that originate from countries where FGM/C is
practised. The practice has been inserted into the established circuits of primary
healthcare as a community health topic, sustainably and without devising new
circuits. The training capacitates professionals with tools for preventative
intervention and with cross-cultural skills for addressing the subject with
families. These are empowered with knowledge on the health consequences of
FGM/C through intercultural dialogue by legitimised referents who care for their
bio-psychological health.
The programmes take a socio-anthropological perspective of the
phenomenon and are based on empowerment, prevention and health promotion.
They are sustainable, they adapt to the territory and acquire the institutional
support necessary for their development. The advisory experiences of the Wassu
Foundation in the municipalities where work has been carried out in this area,
such as Badalona and Santa Coloma de Gramenet (Barcelona), have produced
highly positive and rewarding results for both professionals and families. Girls
who have travelled to their countries of origin, within the framework of these
programmes, have returned to Spain without having undergone the practice.
Both professionals and families are empowered and capacitated to jointly
lead the way towards the abandonment of this practice that is harmful for the
psychosexual and reproductive health of women and girls.

The Catalan intervention against FGM/C:
a look in the mirror*
Aina Mangas Llompart
Badalona City Council
“The universalist is too often the ethnocentrist who doesn’t know it”
(Todorov, 1989:27, in San Román, 1996:77)

Female Genital Mutilation/Cutting came to light in Spain at the beginning of
the ‘90s when two cases of FGM/C were detected in Catalonia. The news made
its way into the public domain and from a western viewpoint, that splits the
universalist narrative of the mere denunciation of the “barbarity” (Rodríguez,
2002:7), its condemnation, criminalisation, stigmatisation and punishment was
justified, without further ado (Foucault, 1975). It is a perspective that reflects a
“narcissistic mirror, that claims to be the promised land of women’s liberation,
concealing the gender inequalities inherent in the host culture” (San Román,
1996) and which conceals the fears of a particular psychoanalytical tradition
(Bennett, 1993), where the “medicine of desire” is practised (Guerra, 2008).
In 2001, Parliament called on the Government of the Generalitat de
Catalunya to draw up a shock plan to eradicate FGM/C. In its Resolution 832/VI,
it talks of the measures against “female genital ritual mutilations/cutting”. These
would be one of the most problematic and worst-resolved practices, resulting
from cross-cultural contact (La Barbera, 2009, cited in Fernández, 2011: 394). In
2002, the Generalitat presented its first protocol of action to prevent FGM/C, the
first in Spain, organised in the province of Girona and created with the intention
of improving coordination between professionals who worked amongst subSaharan families. However, the measures focused on the control and prosecution
of families who travelled to their countries of origin. This fact was publicly
denounced in 2004 by professionals who worked directly with the community.
In 2007, the Generalitat’s Immigration Secretariat issued its second protocol
of action against FGM/C and in 2009 it was reissued, incorporating the latest
changes at a legal level such as Act 5/2008 of 24 April, on the right of women to
*
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eradicate male-based violence. As a tool to roll out the protocol at a territorial
level, Immigration and Home Affairs encouraged the creation of Round Tables
for the Prevention of FGM/C. However, the community was not allowed to
participate. These actions were publicly denounced in meetings by cultural
mediators, women from African associations and health professionals. From
2008, the Generalitat sought to roll out this model to the rest of Catalonia, without
a defined methodology and without prior assessment on the impact of these
actions. In 2009, as can be seen in the photo, Mossos d’Esquadra, police from the
autonomous region, even travelled to The Gambia “in the fight against cutting”.

Photo: Mossos d’Esquadra in The Gambia, 2009. Source: Gonzalez, S. (2009).

The Generalitat’s model was presented in the press through sentences and
the measures promoted by the Mossos d’Esquadra, pronouncing them as a form
of “salvation” of the minors from the practice. These were measures that focused
on supervising, disciplining and punishing (Foucault, 1975) the African families,
with these and the professionals who intervened being subject to negative,
adverse effects, only perpetuating inequality and having no success in preventing
the practice in the long term, given that the family was not involved in the process
of abandoning the practice.
According to the EIGE 2013 report on best practices in the approach to
FGM/C, the Catalan protocol was a good tool for protection but not prevention,
that avoided the harm but paid no regard to its consequences, and criticised the
lack of evaluation in both its effectiveness and impact, of this tool that had been in
operation for more than a decade.
Some irregularities and inconsistencies were detected in the evaluation
of this model, amongst which were the protocols and laws and how it was
performing. A set of “clandestine” tools had been created for control, rather
than prevention, that infringed the rights of African families. According to
Cohen (1988), the perversion of this system came about when, to demonstrate
the merit of these action measures, healthcare, social services and educational
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professionals and law enforcement bodies justified their measures of control,
stigmatisation and the breach of certain rights by citing the intended prevention
of FGM/C. This control was carried out subtly and veiled under the banner of
human rights and for the eradication of male violence.
From 2011, the progressive dismantling of the welfare system was aggravated
by the restructuring of the public administration, affecting primarily health services,
social services and education. The impact of these “austerity” policies directly
affected general attention and prevention measures. In the case of FGM/C, in 2013
the budget allocated to the Agencies for the Prevention of FGM/C was 0 euros. It
became apparent that if health, social services and educational professionals were
having difficulties in carrying out preventative interventions, owing to the context
and lack of knowledge, and on the other hand, the Mossos d’Esquadra, with the
support of Immigration, were spearheading and playing a lead role in intervention
measures against FGM/C, the result would be punitive measures.
In some municipalities in the province of Barcelona where the model was in force,
the situation experienced in the province of Girona in 2004 began to be repeated, with
extremely punitive measures in the first instance when scheduling trips to countries
of origin. The first court convictions in Spain began as of 2011. It is no coincidence that
of the 5 sentences, 4 were in Catalonia: Premià de Mar Case (2012), Vilanova i la Geltrú
Case (2013), Lloret de Mar Case (2014) and Valls Case (2015).
In 2015, the Generalitat announced, as a due measure for the “victims” of
“traditional or ritualistic” FGM/C, that female genital construction would be
offered by the Catalan public health service. Yet at the same time, cosmetic genital
surgery coexisted alongside this, carried out in private clinics: once again, the
female body was being politicised and commercialised. The same Act 5/2008, that
defines FGM/C or the risk of undergoing it as “any kind of procedure that involves
or may involve the partial or total removal of external genitalia or any injury to
female genitalia, even though there is the express or tacit consent of the woman”
ignored cosmetic genital surgery and focused on criminalising and prosecuting
“traditional or ritualistic” FGM/C. It seems that “whoever goes under the plastic
surgeon’s knife enjoys freedom and autonomy in a society free of oppression,
whilst whoever is exposed to the ritualistic knife is a passive victim of traditional
patriarchal societies” (La Barbera, 2010:467). It is not a question of prohibiting or
permitting all forms of genital cutting, but rather of finding a coherent position,
through non-discriminatory policies (Johnsdotter and Essén, 2010: 35).
As an alternative proposal to the prevailing autonomic model, the Wassu
model has been proposed, “formulated to reach the cultural roots and the gender
relationships themselves, that should necessarily consider a broader social, religious
and cultural transformation” (Kaplan, Moreno and Pérez, 2010: 7). This model,
devised by the anthropologist Adriana Kaplan, is based on research applied to social
knowledge transfer in cascade. This model has been piloted in Badalona, through the
municipal programme of Prevention of and Attention to FGM/C, through Mangas.
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The prevention of and attention to female
genital mutilation/cutting: a local interdisciplinary
experience in Santa Coloma de Gramenet*
Mª Teresa Martín de Villodres
Santa Coloma de Gramanet City Council

1.

SANTA COLOMA DE GRAMENET (SCG) DATA

Santa Coloma de Gramenet in a municipality covering 7 km2, in the district of
El Barcelonés in the metropolitan area of Barcelona. It is the 7th most populated
province in Barcelona and the 9th in Catalonia. According to official statistics 2015:
•
•
•
•

Total population: 116,950 inhabitants
Population density: 16,707 inhab./km 2
Unemployment: 11,017 persons (19% of the working population)
Gross disposable household income: €14,700/inhab. (amongst the
lowest in Catalonia)

In 2015, there were 22,415 foreign nationals registered on the census, 19.2%
of the total population. There are more than 80 different nationalities living in SCG.
On the right can be seen the concentrations of the foreign population in the
different districts of the city.

Source:
*

Prepared by the authors from IDESCAT (Generalitat de Catalunya).
Text translated from Spanish. The original paper is available in this book.
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2.

PROGRAMME DESCRIPTION

In May 2015, Santa Coloma de Gramenet City Council entered into a
collaboration agreement with the Wassu-UAB Foundation to jointly devise the
Programme for the Prevention of and Attention to Female Genital Mutilation/
Cutting (FGM/C) in Santa Coloma de Gramenet.
This initiative fell within, and was coordinated by, Santa Coloma de Gramenet
City Council’s Public Health Service, through the Technical Office of the Local
Plan for Social Inclusion (PLIS) of the Department of Programme Assessment.
The Council’s Public Health Service reached an agreement with the Catalan
Health Institute, the Generalitat de Cataluña’s health provider, allowing health
professionals (paediatrics, nursing) to participate in the Programme.

3.

PROGRAMME OBJECTIVES

The main objective of this collaboration was to promote approaches and
skills that would contribute to the prevention of FGM/C in the city.
Specific objectives included:
•
•
•
•

4.

Designing the Programme in an intersectoral way
Identifying priority zones for intervention and implementing specific
projects
Training and sensitising professionals in healthcare, social services and
educational spheres
Agreeing on intervention criteria and establishing common coordination and participation circuits

PROGRAMME PHASES AND PRODUCTS
First phase: the core group

During the last six months of 2015, work was done in the context of a Core
Group, consisting of healthcare and social services professionals and the City
Council care services professionals.
The principal mission of this team of professionals was to design, create and
monitor the Programme. Some of their functions were:
•
•
•

Agreeing on intervention criteria for prevention and attention
Adapting the methodology and prevention tools provided by the Wassu
Foundation to the territorial context
Establishing common coordination and participation circuits from the
pre-existing spaces in the territory
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•
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Designing the Pilot Territory Group
Proposing projects deemed necessary to be carried out within the framework of the Programme
Monitoring and evaluating the actions carried out
Providing support and resources required by the Pilot Territory Group

Group composition
The composition of this Core Group had a marked inter-institutional and
interdisciplinary character:

Wassu Foundation
Wassu Foundation-Autonomous University of Barcelona (UAB)
Santa Coloma de Gramenet City Council

•
•
•
•
•
•
•
•

Public Health Service and Consumer Service
Childcare and Family Service – EAIA
Centre for Information and Resources for Women (CIRD-SIAD)
Coexistence and Intermediary Service:
Centre for Information and Advice for Foreigners
Network for the Transmission of Positive Values and Messages
Education Service
Technical Office of the Local Plan for Social Inclusion

Catalan Health Institute
•
•
•
•
•

Health and School Programme Barcelonés Primary Care Service
Centre for Sexual and Reproductive Care (CASSIR)
Paediatrics and Paediatric Nursing V Santa Rosa and VI Fondo Primary
Healthcare teams
Primary Care Management Unit managers (UGAP)
El Barcelonés Norte y Maresme Immigration Group

Report: “The female population in Santa Coloma de Gramenet from
countries practising FGM/C”
This first phase of the Programme was based on prospective studies carried
out by the Technical Office of the Local Plan for Social Inclusion, where the female
population from countries that practise FGM/C and residing in Santa Coloma de
Gramenet were identified.
In June 2015, there were 387 girls and woman of childbearing age from
FGM-practising countries registered.
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Source: Prepared by the authors from PMH (SCG City Council) and IDESCAT (Generalitat de Cataluña.)

With this report data, the priority intervention territory was identified
where subsequently the Programme’s pilot project would be implemented. The
largest concentrations of female populations from countries practising FGM/C
were in District V (119 girls and women of childbearing age).

Training on how to address and prevent FGM/C
In parallel, training was given to the Core Group by the Wassu Foundation,
under the title, “Female genital mutilation/cutting. Identity, health and human
rights. Proposals for a preventative approach through professional activity”.
The main objective of this training, given over two days (11th and 19th June
2015), was to facilitate the acquisition of knowledge, skills and practices to deal
with the issue of FGM/C with the families.

Training project for professionals. Materials for the intervention
During the seven Core Group work meetings that took place through
2015 and 2016, the training project for professionals who would form the
Pilot Territory Group was devised, the composition of this Group was planned
(comprising professionals directly assisting families in District V of the city), and
informative and training activities were developed in this territory.
The content worked on in the Core Group meetings focused on various
materials for professionals and family. Some were provided by the Wassu
Foundation and others were created and validated by the Core Group. These
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materials would be highly useful tools during the professionals’ training process.
Included amongst them:
•
•
•
•
•
•
•

Preventative Agreement (informed agreement to prevent FGM/C) and
Implementation Guide (ICS): document that the families of the girls
show to the rest of their family in the country of origin.
Fold-out poster and leaflets to work on with families, and Guide for professionals (Wassu-UAB Foundation). These were designed, specifically,
for paediatric visits.
FGM/C Intervention Criteria. Decalogue. Agreed on by the Group
professionals.
Review of Records: medical records, social services’ basic records and
other records
Review of Legal Framework. Review of Articles under Act 14/2010 on
Infancy and Act 5/2008 on Male-based Violence where reference is
made to FGM/C.
Territorial Experts. Appointment of the Programme’s expert professionals (Office of the Local Plan for Social Inclusion and Wassu-UAB
Foundation).
Examples of these materials:

Intervention Criteria for the prevention of and attention to FGM/C.
Decalogue
The Core Group defined, developed and adapted these intervention criteria
based on the theoretical framework provided by Wassu-UAB. Its content referenced:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Benefit to the minor (boy or girl)
Education for health and family empowerment
Multisectoral approach based on trust
Support for the family decision not to mutilate
Confidentiality
Tools to reinforce the family decision not to mutilate
Comprehensive care
Ensuring inclusion in the community
Presumption of innocence versus legal prosecution
Right to free movement

Informed agreement to prevent female genital mutilation/cutting
This document was designed for use in health centre primary care visits,
specifically in paediatrics, when the families were planning a trip to a country
that practises FGM/C. In it, the families agree to look after and care for the
health of their daughters during their stay abroad, following the instructions of
international vaccination centres and preventing FGM/C.
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The aim was to cause a deterrent effect in the country of origin and help counter
any possible family pressure that they may find there.

We also had many materials that the Wassu Foundation had made available
to us: Informative fold-out poster, map, leaflets, guide for professionals, etc.

Second phase: pilot territory group
In January 2016, the Programme was rolled out in District V of the city, as a
pilot territory.
During the first six months of the year, a series of informative and training
activities took place to sensitise and train the professionals.

Group composition
The members of the Pilot Territory Group were appointed. All were
professionals who directly assisted the families; and it would be these who would
implement that agreed by the Core Group.

Santa Coloma de Gramenet City Council
•
•
•
•

Childcare and Family Service: EBASP V Social Workers and Educators
(females).
Centre for Information and Resources for Women (CIRD-SIAD): Psychologist
and Social Worker (females).
Coexistence and Intermediary Service: Intermediary team. Centre
for Information and Advice for Foreigners (CIAPE). Network for the
Transmission of Positive Values and Messages.
Technical Office of the Local Plan for Social Inclusion.

Catalan Health Institute (ICS)
•
•
•
•

Centre for Sexual and Reproductive Care (CASSIR): Phycologist (female)
V Santa Rosa Primary Care Team: Paediatrician, Paediatric Nurses, Social
Worker (females).
VI El Fondo Primary Healthcare: Paediatrician
Health and School Programme. El Barcelonés Norte y Maresme Primary
Care Service: Programme Nurse

Other bodies, institutions or services
•

Centre for Diagnosis and Early Care (CDIAP): Phycologists (female)

The prevention of and attention to female genital mutilation/cutting

•
•

319

Centro de Salud Mental Infantil y Juvenil (CSMIJ) - Centre for Child and
Youth Mental Health: Phycologist (male)
Wassu Foundation-Autonomous University of Barcelona (UAB)

Informative Activities
During January 2016, in the Pilot Territory (District V), two sessions took
place to present the process initiated by the Santa Coloma de Gramenet City
Council and the Wassu-UAB Foundation. An informative newsletter was also sent
to other units, services and departments in the municipality that could become
users and/or participants of the Programme in the future.

Training in how to address and prevent FGM/C
Following in the same line of action and general objectives as in the 1st
Phase, professionals of the Pilot Territorial Group were given training on how to
address and prevent FGM/C.

Support sessions for preventative intervention
The next step in this Phase was the implementation of support sessions for
preventative intervention. Their objective was to complement the theoretical
training given, through sessions analysing real practical cases.
They were aimed at all members of the Pilot Territorial Group, although
professionals from other territories who expressed an interest in sharing the
space also took part.
Their interdisciplinary nature was of great value, as it permitted the
exchange of different wisdoms and points of view, enriching the insight of all
participants.

Network for the prevention of and attention to FGM/C
The theoretical training sessions and case study sessions permitted the
creation of a network amongst professionals from many services, something that
would facilitate a coordinated and more enhanced intervention for the future.

320

Socio-cultural and legal aspects of female genital mutilation/cutting

Third phase: programme implementation and roll-out
In 2017, the Third Phase got underway: the implementation and roll-out of
the Programme across the territory of Santa Coloma de Gramenet.
We are currently studying the viability of signing another collaboration
agreement, this time between the Wassu Foundation, the Catalan Health Institute
and the SCG City Council’s Public Health Service which would make it possible
to develop this 3rd Phase of the Programme and extend this intervention model
across the territory. More specifically, this collaboration, when it comes into
effect, would include actions such as:
•
•
•

Presentation of the Programme of prevention of and attention to Female
Genital Mutilation/Cutting in Santa Coloma de Gramenet.
Various activities of sensitisation for prevention.
Roll-out of the professional training Project to other territories in the
City.

The experience of the Unión de Asociaciones Familiares
(UNAF) - (Union of Family Associations) in the prevention
of and attention to women and girls with FGM/C*
Julia Pérez Correa
Unión Nacional de Asociaciones Familiares.

INTRODUCTION: UNAF AND FGM/C
The Unión de Asociaciones Familiares (UNAF) is a non-profit, state-level
organisation that has been working for the defence and promotion of the rights
and welfare of families since 1988.
Declared a “Public Utility” and an “Organisation with Special Consultative
Status of the Economic and Social Council” (ECOSOC) of the United Nations,
UNAF comprises 28 organisations that work within the family domain in many
different fields, such as health, education, equality, interculturality, childhood,
the elderly, disability, and others.
Furthermore, as an open and progressive organisation, UNAF defends the
right of citizens to freely choose and shape the model of coexistence that most
suits them. In this way, we support family diversity.
UNAF is also a reference organisation in the prevention and eradication of
Female Genital Mutilation/Cutting at a national and international level. Through
its programmes for the Promotion of Sexual Health in the Migrant Population and
Prevention of and Intervention in FGM/C, UNAF has been working for ten years in
the promotion of the rights and sexual health of migrant women and girls who live
in our country, from a human rights, gender equality and intercultural approach.
UNAF has participated in drawing up:
•
•
•

*

A Common Protocol for healthcare action in cases of FGM/C;
A Madrid Assembly Green Paper;
A Network for the Prevention of FGM/C in the Autonomous Region of
Madrid - Guide to Healthcare Actions.
Text translated from Spanish. The original paper is available in this book.
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It has also created alliances with Embassies in the countries of origin with
FGM/C.

WORK METHODOLOGY
At UNAF, we understand that intervention in FGM/C requires the continuous
exercising of reflection on and evaluation of our professional and organisational
practice. There is a need for sharing and learning between bodies, interweaving
synergies and joining forces.
We similarly advocate a methodology that guarantees knowledge transfer
to professionals and populations at risk of undergoing FGM/C, developing
pioneering measures that have resulted in organisational and professional
maturity for the association in this field, and that has allowed us to accumulate
professional experience from other social institutions with which we share our
experiences and objectives.
We propose working from an intercultural approach with an integral and
human rights focus, that advocates the construction of equitable relationships
between people, communities, countries and cultures, respecting individual and
collective human rights.

ACTIVITIES
The main objective of our programme is to develop an intervention, as
comprehensive as possible, that includes raising awareness, information and
the sensitisation of professionals and government bodies in relation to Female
Genital Mutilation/Cutting, and work with the migrant population at risk of
genital mutilation/cutting or who have been subject to it. Thus, at UNAF, we offer
numerous free activities, directed at both the communities that carry out this
practice and professionals who work directly or indirectly with them.
The main programme activities are:
Workshops on the prevention of FGM/C with the migrant population. Aimed at
migrant persons, these have a duration of between approximately two and three
hours, depending on the availability of those present and/or of the body they are
organised with. They hold a focus of a gradual approach to the subject, with an
active and participative methodology, adjusting the content to the characteristics
of each intervention group. They take place at any point in Spain without any
cost to the target audience or the body with which they are organised. Although
work is done separately with the women and men, the workshops are aimed at
migrant persons of both sexes.
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Training course for professionals on prevention of and intervention in FGM/C.
Healthcare, social and educational professionals play an important role in the
prevention of this practice and also in interventions with women and girls who
have been subject to genital mutilation/cutting. The purpose of this training is
to educate professionals in the detection of risk situations and its subsequent
inclusion into their practices of protocols and measures for the prevention of and
attention to FGM/C.
The courses last between four and eight hours, and take place anywhere
in the country for between 20 and 30 participants. They are totally free for the
target audience and bodies with which they are organised. They include the
provision of materials and documentation on the topic in question.
Training courses for intercultural mediators from places of origin where
FGM/C is still practised. These mediators are key to facilitate communication in
the training workshops, fulfilling an essential function as language interpreters,
and above all, contributing with cultural codes and useful information for the task
for the eradication of FGM/C, that take place with both the migrant population
and professionals.
The objective of the training is to provide skills for the development of
mediation tasks with specific knowledge on FGM/C, including content related
to prevention, care, health in general and sexual health in particular, as well as
strategies for action and education amongst peers. The courses are free and take
place throughout the year, responding to the needs and availability of potential
participants.
Online courses on prevention of and intervention in FGM/C for professionals.
The objective is to reach the greatest number of professionals possible,
especially those who have difficulty in accessing attendance-based training. This
methodology facilitates access to professionals state-wide. Participation on the
course is continuous, through practical exercises and forums, with a duration of
30 hours for a maximum of 30 participants and is totally free.
Online communication and social networks for the dissemination of
programme content with the objective of providing a clear overview, sensitising
and informing specifically on actions related to the prevention of and
intervention in FGM/C across the world. The programme has a blog “Salud Sexual
en Clave Cultural” (Sexual Health in Cultural Code), a Facebook page “Prevención
Mutilación Genital Femenina” (Prevention of Female Genital Mutilation/Cutting)
and a Twitter account: @saludsexcultura. Dissemination work is also carried out
via the media and there is annual participation in international campaigns such
as “19 Days of Activism for Prevention of Violence against Children and Youth.
Women’s World Summit Foundation”.
Day events on the prevention of and intervention in FGM/C. On the occasion
of the International Day of Zero Tolerance for Female Genital Mutilation/Cutting
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(6th February), each year since 2012 UNAF has been holding day events that
provide an important training space for the professional public on a subject as
complex as FGM/C. It seeks to tackle the issue of FGM/C from both the reality
of our country and also from that which occurs in the places of origin and other
internationals spaces. From a human rights approach, it seeks to address the
theoretical framework putting it into practice, promoting knowledge and the
exchange of best practices, reflecting on the role of the various social actors and
strengthening networking and alliances.
To achieve this, it has the collaboration of various leading institutions, specialists,
professionals and international activists who work on the prevention and eradication
of Female Genital Mutilation/Cutting at a national and international level.
The day events are also a space for training and exchange between bodies
involved in the same objectives, a strategic place where the robust framework for
political impact is fashioned, necessary for the change to be more effective.
Sensitisation material. UNAF is a pioneer and has a long track record of
drafting training and sensitisation materials for the prevention of Female Genital
Mutilation/Cutting, aimed at professionals and the migrant population and
that is constantly updated and freely distributed at all training sessions. The
materials are published in hard copy and online, and are also freely accessible on
UNAF’s website. Particularly interesting is the Guía de recursos sobre prevención
e intervención ante la mutilación genital femenina (Guide to resources on the
prevention of and intervention in female genital mutilation/cutting) that
presents a collection of resources including film references, videos, guides,
studies, educational material and action protocols that are updated yearly.
Audiovisual educational material: Mariama short. UNAF has produced the
short film Mariama to be used as educational material for the prevention of
female genital mutilation/cutting, created with the experience of, and directed
by, Mabel Lozano. Mariama tells in first person the real story of Ibrahim Bah and
his realisation of the damage and devastating consequences caused by female
genital mutilation/cutting, leading him to face many difficulties and problems to
save his daughter from this practice in his native Conakry, capital of Guinea.

OTHER ACTIVITIES
“Prevención y Erradicación de la Mutilación Genital Femenina” project
(Prevention and Eradication of Female Genital Mutilation) in Guinea Bissau in
collaboration with the National Commission for the Abandonment of Traditional
Harmful Practices for the Health of Women and Girls in Guinea Bissau and within
the framework of the exchange of strategies and best practices.
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Advice and information to any persons, bodies, organisations or institutions
that request it.
Collaborations with health centres, educational centres, the media, social
services centres and/or all services or resources interested in the subject. Also
participation in any forums, day events, conferences, congresses, round tables,
etc., that are requested of us.
With this programme, we seek to reach out to families and women from the
ethnic groups that practise FGM/C, to make them aware of the risks that this
practice entails and inform them on the consequences that it has on their health
and that of their daughters, and also on the legal position in Spain.
In 2015, UNAF received the Best Practices on Integration Issues Award for
its “Prevención e Intervención ante la Mutilación Genital Femenina” programme
(Prevention of and Intervention in Female Genital Mutilation) that was presented
by the Liga Española de la Educación (Spanish Education League) with cofunding from the European Integration Fund and the Ministry of Employment
and Social Security.

Female Genital Mutilation (FGM):
The work of prevention and sensitisation
at Madrid City Council*
Ana Buñuel Heras and Noelia Rata Cepero
Madrid City Council
Female Genital Mutilation (FGM), in its different typologies, is a serious
violation of human rights, an act of violence against women, and an extreme
manifestation of gender inequality. It breaches not only the sexual and
reproductive rights of women, but it also denies them their right to health and
the integrity of their own body.
According to the latest report published by UNICEF, it is estimated that at
least 200 million girls and women in the world have been victim or are victims
of FGM, of whom 44 million are younger than 14 years of age. If the current
trend continues, by 2030 there will be approximately 86 million girls across the
world who will have undergone some type of genital mutilation/cutting. The
practice is carried out principally in 30 countries, essentially in sub-Saharan
Africa (Guinea, Senegal, Nigeria, Malia, Cameroon, Ghana, etc.) and also in Egypt,
Yemen and Indonesia. Amongst the main ethnic groups to be found in Spain
practising FGM are the Sarakole-Soninké, Fulani, Mandinga, Bambara, Dogón,
Edo, Hausa and Fante, and amongst those who do not practise it are the Wolof,
Serero Ndiago. The reasons used by people to justify the practice of FGM consist
of a mixture of cultural factors (custom, tradition, belonging to a group, rite of
passage from childhood to womanhood, to avoid social rejection, to increase
marriage opportunities, etc.), religious factors (religious precept on purity
and cleanliness), reproductive factors (increases fertility, improves and helps
childbirth, ensures the baby will not touch the clitoris because if it does it will
die), and social factors that exist in families and communities which in reality are
based on gender inequality.
Furthermore, some of the consequences of FGM on the health of girls and
women are observed at the moment of it being performed (haemorrhages,
urinary problems, local infections, fear, panic, shock tetanus, death) whilst
*

Text translated from Spanish. The original paper is available in this book.
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others develop later (dysuria, urine retention, stones, vaginal pruritus, keloids,
hematocolpos, abscesses, HIV, tearing, infertility, etc.) and can remain with
women throughout their lives. Although it is difficult to ascertain the exact
mortality rate due to this practice, the WHO estimates that each year there are
around 3,000 deaths in women and girls as a result of FGM and its complications.
•

•

•

•

•

•

•
•

•

The International Community, within the framework of the Universal
Declaration of Human Rights (United Nations, 1948) and through international bodies, has established a legal framework with various regulations to be considered on the subject of FGM:
The Declaration of Human Rights (United Nations, 1948) prohibits all
forms of gender-based discrimination, assures the right to life, freedom
and safety of persons and also the right to protection from any breach of
any of these points outlined in the Declaration.
The Convention on the Elimination of All Forms of Discrimination
against Women (United Nations, 1979) (ratified by 136 states in 1995),
establishes the direction of the national and international action plans
against traditional harmful practices.
The Declaration on the Elimination of Violence against Women
(United Nations, 1993 in Vienna) urges that, “States should condemn
violence against women and should not invoke any custom, tradition or
religious consideration to avoid their obligations with respect to its elimination. States should pursue by all appropriate means and without
delay a policy of eliminating violence against women”.
The International Conference on Population and Development
in Cairo (1994) and in the International Women’s Conference. The
Beijing Declaration and Platform for Action (1995) includes, in its
conclusions, specific recommendations for the States to eradicate FGM.
The Convention on the Rights of the Child (1989, adopted by the
United Nations General Assembly / Ratified by Spain on 30.11.1990)
states in Article 24.3: “Member States will adopt all effective and appropriate measures with a view to abolishing traditional practices prejudicial to the health of children”.
Declaration against the practice of FGM (WHO) (1997) with The
United Nations Children’s Fund (UNICEF) and The United Nations
Population Fund (UNFPA).
Resolution (WHA61.16) on the elimination of FGM at the 61st World
Health Assembly (WHO, 2008) highlighting the need to carry out joint
actions amongst all relevant sectors (healthcare, education, justice and
women).
Global strategy to stop healthcare providers from performing female genital mutilation/cutting (WHO, 2010) urging professionals
not to carry out this practice.
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Resolution of the General Assembly of the United Nations (2012)
that prohibits the practice of FGM.
UN General Assembly - Agenda 2030 of Sustainable Development
Goals (SDGs) (September 2015). In the Sustainable Development
Agenda 2030 that sets 17 Sustainable Development Goals (SDGs) at a
global level and as part of Goal 5. Achieving gender equality and empowering all women and girls, including the specific goal of “the elimination of all harmful practices, such as female genital mutilation/cutting and child marriage”.

In Africa:
Many countries have developed specific policies and legislation for its
prohibition, together with other legal instruments at an international and
regional level. Two examples of these are:
•
•

The Protocol to the African Charter on Human and Peoples’ Rights
on the Rights of Women in Africa (Maputo, July 2003).
The Solemn Declaration on Gender Equality in Africa (2004).

Over the past twenty years, there has been increasing global awareness of
the harmful effects of FGM and the intensification of campaigns for its elimination
have continued, from non-governmental organisations, United Nations agencies
and some governments.

In Europe:
•

•

•

European Parliament Resolution (2008/2071) (24 March 2009) on
combating FGM/C in the EU: This vigorously condemns FGM/C as a violation of human rights and a violation of the integrity of girls and women,
urging the Commission and member states to develop a comprehensive
strategy and action plans to prohibit FGM in the territory of the Union.
European Commission Communication to the European
Parliament and the Council “towards the elimination of FGM” [COM
(2013) 833 final] (25 November 2013): indicates specific measures for
working on the eradication of FGM in the EU. Amongst its key aims are:
promoting the effective prevention and support measures for victims;
the “empowerment” of women; support for the application of laws prohibiting FGM; and guaranteeing the protection of women at risk within
the existing legal framework of the EU in the area of asylum.
Convention no. 210 Council of Europe on preventing and combating violence against women and domestic violence or Istanbul
Convention (11 May 2011): this is the first legally binding instrument
related to violence against women. It has been in force in our country
since 1 August 2014.
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In Spain:
Moreover, at a national level, the practice of FGM is deemed a personal injury
offence. This is outlined in:
•

•

•

Organic Act 10/1995 of 23 November of the Spanish Criminal Code
(modified by Organic Act 11/2003 of 29 September), Art. 149:
— Article 149.1: “Whoever causes another person, by any means or
procedure, to lose or lose the use of a major organ or limb, or a sense, sexual impotence, sterility, serious deformity, or to suffer a serious somatic or psychological disorder, shall be punished with a
sentence of imprisonment of six to twelve years”.
— Article 149.2: “Whoever causes another person genital mutilation/
cutting in any of its manifestations shall be punished with a sentence of imprisonment of six to twelve years. If the victim is a minor or
incapacitated, the penalty of special suspension of parental rights
and duties, tutelage, guardianship or foster care shall be imposed
for a period of 4 to 10 years, if the judge considers it appropriate
in the interests of the minor or incapacitated person with special
protection”.
Organic Act on the Legal Protection of Minors (1/1996 of 15
January, partial modification of the Civil Code and Civil Procedure
Act):
— Article 13: “Whoever, and especially those who, due to their profession or function, detect a situation of risk or possible lack of protection of a minor, will report it to the authorities or nearest agents, as
well as provide assistance to the minor”.
— Article 14: “The authorities and public services have a duty to provide any immediate care the minor may require, acting when applicable in their area of competence or otherwise transferring the minor to the competent body and bringing the matter to the attention
of the legal representatives of the minor, or, if necessary, the Public
Prosecutor”.
Organic Act 1/2014 of 13 March (modifying Organic Act 6/1985 of
1 July, on Judicial Power). In its sole Article it indicates that Spanish
courts have jurisdiction over female genital mutilation/cutting when it
is carried out by Spanish or foreign nationals outside the national territory when the specific conditions of this Article are met: that is, the
procedure is directed against a foreign national who resides habitually
in Spain, or, the offence was committed against a victim who, at the moment of the commission of the act, has Spanish nationality or habitual
residence in Spain, providing the alleged perpetrator that committed
the offence is in Spain.
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Criminal Procedure Law states:
— Article 262: “Whoever, due to their position or profession had notification of any public crime, shall be obliged to immediately report
it to the Public Prosecutor, the competent tribunal, the examining
judge or, alternatively, the municipal police officer nearest to the
place, if it is a case of flagrante delicto”.
— Article 355: “If the criminal act that motivates any lawsuit consists
of injuries”.
Organic Act 8/2015 and Act 26/2015, modifying child and adolescent protection. In the first point, in Article 1, the legal concept of best
interests of the child is specified, and in the second, in Article 11, within
the guiding principles of administrative actions, the protection of minors against any form of violence, including female genital mutilation/
cutting, is included.
Organic Act 1/2015, which amends Organic Act 10/1995, introduces an aggravating factor on the grounds of gender that could be applied
to the crime of FGM, signifying greater severity in criminal sanction and
an improvement in the penal protection of women and children.

In Madrid, there is:
•

Gender Based Violence Act of the Autonomous Region of Madrid
5/2005 (of 29 September): its scope of application includes FGM in any
of its manifestations:
— Preamble: recognised intolerable forms of gender based violence are “genital mutilation/cutting, sexual harassment, sexual aggression and abuse towards women, trafficking or encouraging
the illegal immigration of women for sexual purposes, or persuading a women to engage in prostitution in the terms set out in the
Criminal Code” and it incorporates these in its scope of application
(in Article 2).
— Article 7.4: “For the purpose of the detection and prevention of
situations of risk of genital mutilation/cutting, the Autonomous
Region of Madrid will create, in collaboration with municipalities
in its territorial scope, a specific action protocol on this matter”.
— Article 29: “The Autonomous Region of Madrid will exert the public
interest in criminal proceedings as a result of genital mutilation/
cutting”.
The presence in the region of Madrid of women immigrants from countries and ethnic groups that practise FGM signifies the possibility that
these women have undergone, or may undergo, this type of violence.
According to the 2015 ongoing census register of inhabitants, in the
Autonomous Region of Madrid there were 7,204 from countries where the practice is carried out, 26.68% of them under 15 years of age.
It is noteworthy how the population of minors younger than 15 years
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•

of age from practising countries has increased, even during the recession. Within the municipality of Madrid, FGM has been identified in:
Villaverde, Carabanchel, Puente Vallecas, Centre and Latina.
Madrid City Council, being acutely aware of this reality, forms part of
the Red de Prevención de la Mutilación Genital Femenina (Network
for the Prevention of Female Genital Mutilation/Cutting) together with
other public institutions and social entities such as the Directorate
General of Public Health-Madrid Health Service, Parla City Council,
Médicos del Mundo, la Sexología.com, Unión de Asociaciones Familiares
- UNAF (Union of Family Associations), Save a Girl Save a Generation,
Sexólogos sin Fronteras (Sexologists Without Borders), Federación de
Mujeres Progresistas (Federation of Progressive Women), Asociación
Madrileña de Pediatría de Atención Primaria (Madrid Association of
Primary Care Paediatrics), Asociación Madrileña de Matronas (Madrid
Midwife Association), Sociedad Madrileña de Medicina familiar y
Comunitaria (Madrid Society for Family and Community Medicine)
and Asociación Madrileña de Salud Pública (Madrid Public Health
Association).

The Municipal Administration addresses the subject from two areas:

The Department of Equality, Social Rights and Employment
More specifically from the Directorate General of Equality between Men
and Women, applying the gender perspective from the moment the problem
necessitating intervention is conceptualised.
For this, the development of two work areas (sensitisation and prevention)
with different organisations is supported:

MÉDICOS DEL MUNDO
The “Erradicación de la MGF” (Eradication of FGM) programme is
developed through Médicos del Mundo, creating community networks of
African women and awareness of the root causes of FGM, and also generating
empowerment through equality.
Work is done from two areas:
1.
2.

With professionals, to raise awareness and train social-health workers
in the municipality of Madrid on the subject of FGM, identifying girls at
risk of undergoing it and working to prevent this practice in families.
With the African population: to raise awareness on this practice and
create networks against it through intercultural mediation, this being a
good resource for achieving social transformation, mediating between
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persons, groups and communities and contributing to reducing resistance to changes and the resolution of possible conflicts.
These strategies have already shown success in Aragon, Navarra and
Catalonia in projects also headed by Médicos del Mundo.
Prevention is worked on in the following ways:
•

•
•

Social-healthcare personnel are trained in how to prevent this practice,
identifying girls at risk of undergoing it during a family trip, educating
and implementing prevention mechanisms. Also on how to help those
women who have already undergone it in the past, actions or referrals
in sexology, psychology and medical issues.
Spearheading processes to create and improve professional action protocols for these cases such as guidelines for action for healthcare workers in Madrid.
Community work - Sensitising workshops:

Creating workshops, courses and activities to raise awareness and sensitise
African people to FGM, especially in practising countries.
There are two types of workshops:
1.
2.

Health workers who specialise in FGM: where specific content is drawn
up on health concerning FGM.
Specific workshops: with topics that are attractive to the African population. Healthy habits, gender based violence, childbirth and post-natal
care, family planning, etc. In each of these talks the subject of FGM is
introduced in a culturally appropriate way.

Work is done with African communities, groups and associations through
meetings so they can understand FGM, its harmful effects and the myths
underpinning this practice so that they fight against it from within their own
families, communities and places of origin.
•

Activism:

Activism is generated in the African individuals themselves, encouraging them
to be the driving force to lead this struggle. A group of African activists has been
set up who have taken courses. They meet weekly and autonomously and create
activities to raise awareness of or denounce FGM. E.g. Theatre plays, talks, etc.
•

Support:

The cultural mediator from Médicos del Mundo provides support to health
centres to increase prevention in a direct manner with the families of children at
risk of undergoing FGM.
The specific preventative measures by the Médicos del Mundo project
in Madrid in 2016 were:
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Support was given to 21 women who had undergone FGM or families with
girls at risk of FGM in health centres.
6 workshops were developed “Training for social and healthcare workers
in the subject of FGM” with the attendance of a total of 248 persons at: Hospital
Infanta Leonor, Hospital La Paz EIR matronas (Midwives) Teaching Unit,
Entrevías Health Centre, Asociación Madrileña de Pediatría de Atención Primaria
(Madrid Association of Primary Care Paediatrics), Paseo Imperial Health Centre,
Hospital La Paz General session.
17 workshops were developed “Sessions-workshop with groups of African
persons” with a total attendance of 53 persons.
It furthermore supported day events, debates and educational workshops
on FGM by different social organisations: UNAF, Mundo Cooperante.
There are also plans to support the training of future professionals in
collaboration with the URJC’s Gender Equality Observatory.

Government Healthcare, Safety and Emergencies Department
Madrid Salud is developing the Sexual and Reproductive Health programme
and the Sub-Directorate General Educational Area programme of Prevention and
Promotion of Health, working on the sensitisation to, prevention and promotion
of, sexual health in the city of Madrid, via its network of Centros Madrid Salud
(CMS) (Madrid Health Centres) and in the context of the “Barrios saludables”
(Healthy neighbourhoods) strategy. These actions can be specified as:

1. Sensitising Activities
Sensitising activities are carried out on “One-Off Days” that commemorate
events or problems that have been identified at a national, international or global
level, of special public interest. In this context, sensitising activities are performed
in educational spaces where preventative interventions are carried out during the
school year, with activities in the playground and in the classroom, such as on 6th
February “International Day of Zero Tolerance for Female Genital Mutilation/Cutting”.
•
•

Performances take place and sensitising campaigns are carried out on
the street, by the school’s CMS in collaboration with Médicos del Mundo.
Support of and participation in initiatives that take place in the City of
Madrid through round tables on health in the districts.

2. Madrid Salud Professional Training
•

Madrid Salud has carried out a specific training course on this subject to
get a better understanding of the situation that women who are victims
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of FGM experience with institutions that specialise in the subject, such
as UNAF, including training activities in the municipal training schemes
imparted by the Escuela Municipal de Formación.
Presence at events and conferences dealing with Sexual and
Reproductive Rights, including the struggle against FGM, carried out
each year by national and regional institutions such as Ministries for
Health, Social Services and Equality.

3. Individual Attention in the Sexual and Reproductive
Health Programme
Individual attention in counselling for women from various NGOs that
collaborate in the territorial network where Madrid Salud works with the aim of
promoting the improvement of sexual health.

4. Community Activities
Collaboration with different NGOs that work in the subject field.
Collaboration in the European project “After” empowering women, headed by Simetrías Fundación Internacional.
• Participation in the guide being drawn up in the Autonomous Region
of Madrid’s technical agency on the issue, aimed at professionals who
work in the field in both public health and healthcare. It is necessary
and essential to work and coordinate with other sectors (education, social services, civil associations, law enforcement services and agencies,
the prosecution service, forensic services, etc.) and also with the participation of the affected communities. This guide will therefore in the
future form part of a broader protocol that takes into account the role of
the different sectors involved.
And finally, to state that FGM requires an integral and intersectoral
approach in which both professionals and the community itself need to be
involved, with the community playing a decisive role in its prevention.
•
•

